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STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO PROPERTY - COMMERCIAL REAL ESTATE BROKELIEN ACT

Introduced By:Senators McCaffrey, and Lynch

Date IntroducedFebruary 28, 2013

Referred ToSenate Corporations

It is enacted by the General Assembly as follows:
SECTION 1. Title 34 of the General Laws entitleRPPERTY" is hereby amended by
adding thereto the following chapter:
CHAPTER 49

COMMERCIAL REAL ESTATE BROKER LIEN ACT

34-49-1. Short title. —This chapter shall be known and may be cited asGbenmercial

Real Estate Broker Lien Act."

34-49-2. Definitions. —As used in this chapter, the following words sHalve the

following meanings:

(1) "Commercial real estate" means any real esiider than: (i) Real estate containing

one to four (4) residential units; (ii) Real estat® which: (A) No buildings or structures are

located; and (B) Which is zoned for single-famidgidential use; or (iii) Single-family residential

units such as condominiums, townhouses, or homesysir in a subdivision when sold, leased,

or otherwise conveyed on a unit by unit basis, dwengh these units may be a part of a larger

building or parcel of real estate containing mdvantfour (4) residential units.

(2) "Compensation" means fees, commissions, angadall other compensation which

may be due a real estate broker for performandiearised services as defined in section 5-20-1

et seq.

(3) "Real estate" and "real estate broker" aresfised in section 5-20.5-1 et seq.

34-49-3. Broker's lien. {a) Any real estate broker shall have a lien upommoercial
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real estate or any interest in that commercial estdte which is the subject of a purchase, lease

or other conveyance to a buyer or tenant (whichsfexee includes without limitation subtenant

and assignee) of an interest in the commercialastalte, in the amount of compensation that the

real estate broker is due for licensed servicesiclwitompensation shall include without

limitation, brokerage fees, consulting fees, andaggment fees:

(1) Under a written instrument which is executdatiezi by the owner of an interest in the

commercial real estate or by the owner’s authoramgeht; or

(2) Under a written instrument executed by a prope buyer or prospective tenant or

its respective authorized agent.

The lien shall be available to the real estate érolamed or referred to in the agreement

or instrument signed by the owner, buyer, or terfanttheir respective agents) and not to an

employee or independent contractor employed byfitiated with the real estate broker.

(b) A lien under this chapter shall attach to tbenmercial real estate or any interest in

the commercial real estate upon:

(1) The real estate broker being entitled to commpgon under a written instrument

signed by the owner, buyer, tenant, or their autkdragent, as applicable; and

(2) Except as provided in subsections (c), (d), 6e)(f) below, the real estate broker

recording a notice of lien in the land evidenceords for the municipality in which the

commercial real estate or any interest in the coroimlereal estate is located, prior to the

recording of an actual instrument of conveyancé&anmsfer of legal title to the commercial real

estate against which the real estate broker clailien by the party from whom compensation is

claimed. The lien shall attach as of the date efrétording of the notice of lien and does not and

shall not relate back to the date of the writtereament. If a notice of lien is recorded after the

date of recording of an instrument conveying ongfarring legal title to the commercial real

estate from the party from whom compensation igngd, then such notice of lien shall not

constitute a lien on the interest in commercial estate held by the transferee.

(c) Except as provided in subsections (d), (e]flavhen payment to a real estate broker

is due in installments, a portion of which is dudyoafter the conveyance or transfer of the

commercial real estate or interest therein, anycaatf lien for those payments due after the

transfer or conveyance may be recorded at any tumeh is subsequent to the transfer or

conveyance of the commercial real estate or intéhesein or which time is within ninety (90)

days of the date on which the payment is due. 8otke of lien shall only be effective as a lien

against the transferor’s interest in the commen@al estate to the extent funds are owed to the

transferor by the transferee, but the lien shakfibective as a lien against the transferee’s @ster
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in the commercial real estate without limitatiorescribed above in this section. A single claim

for lien recorded prior to transfer or conveyané¢he commercial real estate or interest therein

claiming all compensation due in installments shib be valid and enforceable as it pertains to

payments due after the transfer or conveyance;iggdvhowever, that as payments or partial

payments of compensation are received, the reateesiroker shall provide partial releases

therefor, thereby reducing the amount due theasalte broker under its lien.

(d) In the case of a lease (which shall also ireladublease or assignment of lease), the

notice of lien must be recorded not later than Wi@0) days after the tenant occupies the leased

premises. Provided, however, that if the landl@d/aes written notice of the intended execution

of the lease by personal service on the real ebtatesr entitled to claim a lien, at least ten (10)

days prior to the date of the intended executiotheflease, the notice of lien must be recorded

before the date indicated in such notice for thecakion of the lease. The lien shall attach as of

the recording of the notice of lien and does nat stmall not relate back to the date of the written

agreement.

(e) If a real estate broker may be due any compiensaxcluding compensation due

upon execution of the initial lease, such as corsgion arising from and including, but not

limited to, the exercise of an option: (1) To exppdeased premises; (2) To renew or extend a

lease; or (3) To purchase commercial real estatechvcompensation is due, pursuant to a

written agreement or_instrument signed by the tl@mer or tenant (collectively “future

commissions”), then the real estate broker mayrceite notice of lien at any time after execution

of the lease or other written agreement which dgoatauch rights, but not later than ninety (90)

days after the occurrence of the act or event orhwthe future commission is claimed. An

action to enforce a lien to collect future comnossi must be commenced within two (2) years of

the act or event for which the future commissiooléamed.

(f) In the event that the commercial real estatsoisgl or otherwise conveyed prior to the

date on which a future commission is due, if the pstate broker has recorded a valid notice of

lien prior to the sale or other conveyance of tbemercial real estate, then the purchaser or

transferee shall be deemed to have notice of aall tstke title to the commercial real estate

subject to the notice of lien. Provided, howevéattif a real estate broker claiming a future

commission fails to record its notice of lien fotdre commission prior to the recording of a deed

conveying legal title to the commercial real estatéhe purchaser or transferee for consideration,

then such real estate broker may not claim a Irethe commercial real estate, and any notice of

lien recorded subsequent to the recording of susdddshall not constitute a lien on the

commercial real estate and shall be null and vodiaf no effect.
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(9) If a real estate broker claims compensatioetb@am a written instrument executed by

a prospective buyer or tenant or agent as desciibsdbdivision (a)(2) of this section, then the

notice of lien shall attach upon the prospectiveebwr tenant purchasing or otherwise accepting

a conveyance or transfer of the commercial rea@tesir interest therein and the recording of a

notice of lien by the real estate broker in thedlamidence records in which the commercial real

estate, or any interest in the commercial realtesslocated, within ninety (90) days after the

recording of the deed or other instrument for thecbase or other conveyance or transfer to the

buyer or within ninety (90) days of such tenantupsgng the leased premises in the case of a

lease or sublease transaction. The lien shalllatiaof the date of the recording of the notice of

lien and does not and shall not relate back taléte of the written agreement.

(h) The real estate broker shall, within ten (1&yslof recording its notice of lien, either

personally serve, deliver to, or mail a copy of tlatice of lien by reqgistered or certified mail,

return receipt requested, to the owner of recorb @he agent of the owner of record at: (1) The

address of the owner stated in the written instnirna which the claim for lien is based; or (2) If

no such address is given, then to the address vtherecal estate tax bill(s) are sent for the

commercial real estate on which the claim of tlem lis based; or (3) To the address of the

property. Mailing of the copy of the notice of lieeffective when deposited in a United States

mailbox with postage prepaid.

() A real estate broker may bring suit to enfoadéen in the superior court for the county

where the commercial real estate is located bgdfih complaint and sworn affidavit that the

notice of lien has been recorded.

(1)_A real estate broker claiming a lien shall, hiit two (2) years after recording the

notice of lien, commence proceedings by filing emp@int and recording a notice of lis pendens

in the land evidence records in the municipalitymnich the commercial real estate is located.

Failure to commence proceedings as required hevimn two (2) years after recording the

notice of lien shall extinguish the lien.

(k) A real estate broker claiming a lien based uaomption or other right to purchase or

lease shall, within two (2) years after the transfieconveyance of the commercial real estate

under the exercise of the option to purchase osele@ommence proceedings by filing a

complaint and recording a notice of lis pendenthéland evidence records in the municipality in

which the commercial real estate is located.

() Failure to commence proceedings within the titmaits set forth herein shall

extinquish the lien.

(m) A complaint under this section shall contaibraf statement or description of the
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agreement, contract, or instrument on which theceodf lien was filed, the date when the

agreement, contract or instrument was made, aigéeaorof the services performed, the amount

of compensation due and unpaid, a description @fcthmmercial real estate which is subject to

the notice of lien, and other facts reasonably ssmsy to describe the rights of the parties. The

plaintiff shall make all interested parties of whosterest the plaintiff real estate broker is

notified or has knowledge defendants to the actmoal, shall issue summons and provide service

as in other civil action. When any defendant residetside or has left the state, or on inquiry

cannot be found, or is concealed within the statethsit process cannot be served on that

defendant, the plaintiff shall cause a notice taiven to that defendant, or cause a copy of the

complaint to be served upon that defendant in thenar and upon the same condition as in other

civil actions. Failure of the plaintiff to provideroper summons or notice shall be grounds for

judgment against the plaintiff and in favor of ttlefendant which is not properly served with

summons or notice. All liens claimed under thisptbashall be foreclosed as provided in chapter

34-27.

(n) The notice of lien shall state the name of ¢feemant, the name of the legal title

owner of the commercial real estate, a legal deson of the commercial real estate upon which

the lien is claimed, the amount for which the lisrclaimed, and the number of the real estate

broker’s license. The notice of lien shall rechiattthe information contained in notice is true and

accurate to the knowledge of the signator. Thecaadf lien shall be executed by the real estate

broker or by a person authorized to execute on lbeligdhe real estate broker and shall be

verified. A notice of lien substantially in the lfmlving form shall be deemed to comply with the

foregoing requirements:

NOTICE OF COMMERCIAL REAL

ESTATE BROKER LIEN

LAND EVIDENCE RECORDS

XXX

Broker-Claimant,

XXX,
Owner

Notice is hereby given that the undersigned BrdKaimant, whose real estate license number is

, and whose business address is , makes the

following statement and claims a Commercial RedhtesBroker Lien under the law entitled

LC01759/SUB A/2 - Page 5 of 10
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"Commercial Real Estate Broker Lien Act,” chaptéf4® states:

(1) . . Ristated , Plat and

Lot Number, and whichgally described on Exhibit A attached

hereto is improved with a commercial building. Tieeord owner of the Property (“Owner”) is

and as Tenant/Sublessor.

(2) There is a written agreement to which the T&Sablessor of the Property, is a party

by which Tenant/Sublessor is obligated to pay Brdkaimant a commission.

(3) That the Broker-Claimant by its sponsored Isma(s) provided services for said

Tenant/Sublessor and is in compliance with Broki@iftant’'s obligations under a written

agreement to which Tenant/Sublessor is a party;

(4) That the amount of the commission or fee toclwHBroker-Claimant is entitled is

$ : and

(5) Broker-Claimant now claims a lien on the Préyand all improvements thereon and

against all persons interested therein in the sbim o

and 00/100 ($ )
By:
Its Authorized Agent
STATE OF RHODE ISLAND
COUNTY OF
as agent for , being

first duly sworn on his/her oath, deposes and st he/she has read the foregoing Lien Notice

for Commercial Real Estate Broker Lien and knows tiontents thereof and that all the

Statements therein contained are true and acdarétie knowledge of the undersigned.

Subscribed and sworn to before me this

day of

Notary Public

My commission expires:

Prepared by: ATTY

FIRM
ADDRESS

PHONE

LC01759/SUB A/2 - Page 6 of 10
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Return to: ATTY

FIRM
ADDRESS
PHONE

(o) Whenever a notice of lien has been filed witle ffice of the applicable land

evidence records and a condition occurs which wouétlude the real estate broker’s right to

compensation under the terms of the written inséninon which the lien is based, the real estate

broker shall provide to the owner of record of tmmmercial real estate, within ten (10) days

following written demand by such owner of recoradeaordable written release or satisfaction of

the notice of lien.

(p) Upon written demand of the owner, hence, oeoo#uthorized agent of the owner or

lienee, which demand shall be served on the réateebroker claiming the lien requiring suit to

be commenced to enforce the lien or answer tolée ifn pending suit, a suit shall be commenced

or answer filed within thirty (30) days after adtueceipt thereof or the lien shall be extinguished

Service of such written demand may be made by texgd or certified mail, return receipt

requested, or by personal service.

(q) Whenever a notice of lien has been recordeld thg land evidence records and such

claimed commission has been paid to the real ebtater claiming the lien, or where there is

failure to institute a suit to enforce the lienhuit the time provided by this chapter, the reahtest

broker shall acknowledge satisfaction or releasdhef notice of lien in writing, on written

demand of the owner within five (5) days after pawntor within five (5) days of expiration of

the time in which the complaint was to be filed.

(r)_If the real estate broker and the party or iparfrom whom the commission is

claimed agree to alternative dispute resolutiondR), the claim shall be heard and resolved in

the forum on which these parties have agreed. Thet defore which the lien enforcement

proceeding is brought shall retain jurisdictioretder judgment on the award or other result made

or reached in ADR on all parties to the foreclosUiee real estate broker’s notice of lien shall

remain on record and the enforcement proceedinl] sbastayed during the pendency of the

ADR process.

(s) The cost of proceedings brought under this telmndpcluding in trial, appellate courts,

and ADR proceedings including reasonable attornfees, costs, and prejudgment interest, costs,

and fees shall be equitably apportioned by thetcourADR tribunal among the responsible

parties.

(t) Except for a waiver or release of lien providedonsideration of payment of the fee

LC01759/SUB A/2 - Page 7 of 10
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claimed by the real estate broker, or pursuantibsections 3(o) and 3(q) above, and waiver of a

real estate broker’s right to lien commercial restlate under this chapter, or any other waiver or

release of lien shall be void.

(u) The foregoing provisions of this subsectionllshat limit or otherwise affect claims

or defenses or other remedies a real estate brmkeer, or any other party may have in law or in

equity.

34-49-4. Priority. —Prior recorded liens, mortgages, and other encumsbgashall have

priority over a real estate broker’s lien. Sucloprecorded liens, mortgages, and encumbrances

shall include, without limitation, a mechanic’sdielaim that is recorded prior to the real estate

broker’s notice of lien.

34-49-5. Escrow of disputed amounts. {a) Except as otherwise provided in this

section, whenever a claim for lien has been filéith whe appropriate land evidence records, and

an escrow account is established either from tlegads from the transaction, conveyance, or

any other source of funds in an amount computednashundred fifty percent (150%) of the

amount of the claim for lien, then the lien agaitist real estate shall be extinguished and

immediately become a lien on the funds containehénescrow account. Upon creation of such

escrow, the lien claimant shall be required to @levand record a release of lien against the real

estate within five (5) business days. In the eveat the lien claimant fails to provide or record a

release of lien, then the escrowee is hereby amttbto either: (1) Execute and record a release

of lien; or (2) Pay into the reqistry of the supertourt in the county where the land is located an

amount equal to one hundred fifty percent (150%thefamount claimed in the notice of lien; or

(3) In lieu of cash, deposit in the reqgistry of twrt the bond of a surety company licensed to do

business in this state in the amount of one hunfifitgdercent (150%) of the amount claimed in

the notice of lien. On proper proof of payment epadsit and on motion of the owner or lessee or

tenant, any justice of the superior court shalkkeak parte, an order discharging and releasing the

notice of lien and dismissing the cause as to thieeo or lessee or tenant and as to all persons

having any title, claim, lease, mortgage, attachpmmother lien or encumbrance, and upon entry

of the order, the property shall be as if no noo€dien was recorded. Provided, however, that

with respect to the escrowed funds and/or suretydb@roceeds the real estate broker's lien

attaches to such escrowed funds and/or surety ppamogeds whichever applies;

(b) The requirement to establish an escrow acoouakection to take measures described

in_subdivision (a)(2) or (a)(3) above, shall notdsise for any party to refuse to complete or

close the transaction.

SECTION 2. This act shall take effect upon passage shall apply to claims for
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PROPERTY - COMMERCIAL REAL ESTATE BROKELIEN ACT

*%k%k

This act would establish the Commercial Real Edatéer Lien Act.
This act would take effect upon passage and spplyao claims for compensation based

on written instruments executed on or subsequethieteffective date.
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