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2013 -- H 6153

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO LABOR AND LABOR RELATIONS -- EMPLOYEE CASSIFICATION

Introduced ByRepresentatives Ucci, Williams, Shekarchi, Coryasd Winfield

Date IntroducedMay 22, 2013

Referred ToHouse Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Section 28-14-19 of the General Law€lvapter 28-14 entitled "Payment
of Wages" is hereby amended to read as follows:

28-14-19. Enforcement powers and duties of director of labor_and training. -- (a) It

shall be the duty of the director to insure compi@awith the provisions of this chapter 28-14 and
28-12. The director or his or her designee may dtigate any violations thereof, institute or
cause to be instituted actions for the collectibwvages and institute action for penalties or other
relief as provided for within and pursuant to thekapters. The director or his or her authorized
representatives are empowered to hold hearingdarmd she shall cooperate with any employee
in the enforcement of a claim against his or hepleger in any case whenever, in his or her
opinion, the claim is just and valid.

(b) Upon receipt of a complaint or conducting agpection under applicable law, the
director or his or her appropriate departmentalgie® is authorized to investigate to determine
compliance with the chapters 28-12 and/or 28-14.

(c) With respect to all complaints deemed just &atid, the director or his or her
designee shall order a hearing thereon at a tirdepkate to be specified, and shall give notice
thereof, together with a copy of the complainttwe purpose thereof, or a statement of the facts
disclosed upon investigation, which notice shallsbeved personally or by mail on any person,
business, corporation, or entity of any kind a#ecthereby. The hearing shall be scheduled

within thirty (30) days of service of a formal colaipt as provided herein. The person, business,
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corporation, or entity shall have an opportunitypoheard in respect to the matters complained
of at the time and place specified in the notidee Tiearing shall be conducted by the director or
his or her designee. The hearing officer in therihgashall be deemed to be acting in a judicial
capacity, and shall have the right to issue subgpmeadminister oaths, and examine witnesses.
The enforcement of a subpoena issued under thi®sehall be regulated by Rhode Island civil
practice law and rules. The hearing shall be exjpedily conducted and upon such hearing the
hearing officer shall determine the issues raisedebn and shall make a determination and enter
an order within thirty (30) days of the close oé thearing, and forthwith serve a copy of the
order, with a notice of the filing thereof, upor tharties to the proceeding, personally or by mail.

In the event that any person and/or entity asssts related claim or defense of a formal

investigation, complaint, and/or claim, the abseofcan employer-employee relationship or that

the agent or operative employed by the contrastaniindependent contractor, the director of the

department of labor and training or his or her aiese¢ shall refer the matter forthwith to the

Rhode Island workers' compensation court for amentiary hearing and determination of

employment status in_accordance with subsectiord@®83(c). The order shall dismiss the

complaint or direct payment of any wages and/orebenfound to be due and/or award such
other appropriate relief or penalties authorizedeurchapter 28-12 and/or 28-14, and the order
may direct payment of reasonable attorneys' fedscants to the complaining party. Interest at
the rate of twelve percent (12%) per annum shakhwaerded in the order from the date of the
nonpayment to the date of payment.

(d) The order shall also require payment of ahierrisum as a civil penalty in an amount
up to two (2) times the total wages and/or benéditsxd to be due, exclusive of interest, which
shall be shared equally between the departmenttlachggrieved party. In determining the
amount of any penalty to impose, the director srdmiher designee shall consider the size of the
employer's business, the good faith of the employer gravity of the violation, the previous
violations and whether or not the violation wasrarocent mistake or willful.

(e) The director may institute any action to rezmownpaid wages or other compensation
or obtain relief as provided under this sectionhwt without the consent of the employee or
employees affected.

() No agreement between the employee and employework for less than the
applicable wage and/or benefit rate or to otherwisek under and/or conditions in violation of
applicable law is a defense to an action brougtgyant to this section.

(9) The director shall notify the contractors'istgtion board of any order issued or any

determination hereunder that an employer has edlahapters 28-12, 28-14 and/or 37-13. The
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director shall notify the tax administrator of atgtermination hereunder that may affect liability
for an employer's payment of wages and/or payaaks.

SECTION 2. Section 28-30-13 of the General Law€lrapter 28-30 entitled "Workers'
Compensation Court" is hereby amended to readllasvio

28-30-13. Controversies submitted to court. -- (a) Any controversy over which the

workers' compensation court has jurisdiction incadance with chapters 29 -- 38 and chapter 53
of this title, including compensation, reasonabésnef medical and hospital bills, degree of
functional impairment and/or disability, a displtetween an insurance carrier and an employer
under a workers' compensation insurance contracgpe disputes under the jurisdiction of the
workers' compensation appeals board establishesugnir to section 27-9-29, failure of an
employer to secure the payment of compensationruitdgpters 29 -- 38 and chapter 53 of this
titte and any controversy in which the state or afyts political subdivisions is a party, and
appeals from an order of the retirement board unsto Rhode Island general law section 45-
21.2-9 shall be submitted to the court in the mapnevided in chapters 33 and 35 of this title.

(b) Disputes between an insurance carrier and w@ployer under a workers'
compensation insurance contract shall not be sutmez pretrial conference in accordance with
section 28-35-20, but shall be assigned consistéhtthe rules and regulations of the workers'
compensation court.

(c) Where any person and/or _entity asserts asaterklclaim or defense of a formal

investigation, complaint, and/or claim to the diogcof the department of labor and training or

his or her designee, pursuant to sections 28-14289310-11 and 37-13-14, the absence of an

employer-employee relationship or the existencewofindependent contractor relationship, the

director of the department of labor and trainindnisror her designee shall refer the matter to the

workers' compensation court for an evidentiary imggand determination of employment status.

Such disputes shall not be subject to a pretrinfezence in accordance with section 28-35-20.

Rather, the court shall assign the matter for wi#hin twenty-one (21) days of the date on which

the matter is docketed at the court. The judge honw the matter is assigned shall hear and

decide all guestions of law and fact relating te ¢lisputed employment status and shall render a

decision in accordance with the workers' compeosakaws regarding the determination of

employment status and shall enter an order refigdtis or her findings and decisions. Any party

aggrieved by the entry of the order by a judgetir@ato employment status under this section

may appeal said order to the appellate divisiorsymmt to the provisions of section 28-35-28.

Upon the entry of a final order of the court, thati®r shall be remanded to the department of

labor and training for further proceedings consistth the court's order.
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SECTION 3. Section 28-40-11 of the General Laws Ghapter 28-40 entitled
"Temporary Disability Insurance - Contributions'hiereby amended to read as follows:

28-40-11. Determination of unreported contributions due. -- If an employer for any

reporting period fails to make any report used tfar purpose of determining the amount of
contributions payable under chapters 39 -- 41 isftitle at the time and in the manner required
by the prescribed rules and regulations, or if ¢h@ports when filed are incorrect or insufficient,
and the employer fails to file a corrected or sugint report within twenty (20) days after the
director has required it by written notice, theedior shall determine on the basis of such
information as the director may be able to obt#me amount of contributions due from that
employer, and the director shall give written netito any employer of the amount of
contributions so determined. That determinationl divally and irrevocably fix the amount of

contributions due unless the employer, within twef20) days after the giving of that notice,

applies to the board of review for a hearing, oless the director on his or her own volition

reduces the amourih the event that any person and/or entity asseresrelated claim or defense

of a formal investigation, complaint, and/or claitine absence of an employer-employee

relationship or that the agent or operative emgloyy the contractor is an independent

contractor, the director of the department of ladwod training or his or her designee shall refer

the matter forthwith to the Rhode Island workemshpensation court for an evidentiary hearing

and determination of employment status in accorelanith subsection 28-30-13(c).

SECTION 4. Section 28-42-7 of the General Laws ihaer 28-42 entitled
"Employment Security - General Provisions" is hgralmended to read as follows:

28-42-7. | ndependent contractor and employee distinquished. -- The determination of

independent contractor or employee status for papof chapters 42 -- 44 of this title shall be

made by the Rhode Island workers' compensationt @ousccordance with subsection 28-30-

SECTION 5. Section 37-13-14.1 of the General Law€&hapter 37-13 entitled "Labor
and Payment of Debts by Contractors" is hereby dewto read as follows:

37-13-14.1. Enforcement -- Hearings. -- (a) Before issuing an order or determination,

the director of labor and training shall order arimeg thereon at a time and place to be specified,
and shall give notice thereof, together with a copyhe complaint or the purpose thereof, or a
statement of the facts disclosed upon investigatidrich notice shall be served personally or by
mail on any person, firm, or corporation affectbdreby. The person, firm, or corporation shall
have an opportunity to be heard in respect to thtars complained of at the time and place

specified in the notice, which time shall be nasléhan five (5) days from the service of the
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notice personally or by mail. The hearing shallhe¢éd within ten (10) days from the order of
hearing. The hearing shall be conducted by thectireof labor and training or his or her
designee. The hearing officer in the hearing shaldeemed to be acting in a judicial capacity,
and shall have the right to issue subpoenas, ast@inbaths, and examine witnesses. The
enforcement of a subpoena issued under this seshiath be regulated by Rhode Island civil
practice law and rules. The hearing shall be exjpedily conducted and upon such hearing the
hearing officer shall determine the issues raisedebn and shall make a determination and enter
an order within ten (10) days of the close of tearing, and forthwith serve a copy of the order,
with a notice of the filing thereof, upon the pastito the proceeding, personally or by maithe

event that any person and/or entity asserts as@declaim or defense of a formal investigation,

complaint, and/or claim, the absence of an empleyaployee relationship or that the agent or

operative employed by the contractor is an independontractor, the director of the department

of labor and training or his or her designee stefltr the matter forthwith to the Rhode Island

workers' compensation court for an evidentiary ingaand determination of employment status

in accordance with subsection 28-30-13{d)e order shall dismiss the charges or direct gaym

of wages or supplements found to be due, includigrest at the rate of twelvyeercentum
percent(12%) per annum from the date of the underpayrteeihe date of payment, and may
direct payment of reasonable attorney's fees asid to the complaining party.

(b) In addition to directing payment of wages opgements including interest found to
be due, the order shall also require payment aftadr sum as a civil penalty in an amount up to
three times the total amount found to be due. leurtif the amount of salary owed to an
employee pursuant to this chapter but not paichéoemployee in violation of thereof exceeds
five thousand dollars ($5,000), it shall constitatmisdemeanor and shall be referred to the office
of the attorney general. The misdemeanor shallumespable for a period of not more than one
year in prison and/or fined not more than one thondsdollars ($1,000). In assessing the amount
of the penalty, due consideration shall be givethtosize of the employer's business, the good
faith of the employer, the gravity of the violatjothe history of previous violations and the
failure to comply with recordkeeping or other nog@aequirements. The surety of the person,
firm, or corporation found to be in violation ofettprovisions of this chapter shall be bound to
pay any penalties assessed on such person, firogrporation. The penalty shall be paid to the
department of labor and training for deposit in skete treasury; provided, however, it is hereby
provided that the general treasurer shall estalaistedicated "prevailing wages enforcement
fund" for the purpose of depositing the penaltiegdpas provided herein. There is hereby

appropriated to the annual budget of the departwielstbor and training the amount of the fund
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collected annually under this section, to be usethe direction of the director of labor and
training for the sole purpose of enforcing prevalivage rates as provided in this chapter.

(c) For the purposes of this chapter, each dgadrthereof of violation of any provision
of this chapter by a person, firm, or corporatiavhether the violation is continuous or
intermittent, shall constitute a separate and sding violation.

(d) In addition to the above, any person, firmgormporation found in violation of any of
the provisions of this chapter by the directoraiidr and training, an awarding authority, or the
hearing officer, shall be ineligible to bid on oe bwarded work by an awarding authority or
perform any such work for a period of no less tamteen (18) months and no more than thirty-
six (36) months from the date of the order entdngthe hearing officer. Once a person, firm, or
corporation is found to be in violation of this pher, all pending bids with any awarding
authority shall be revoked, and any bid awarded abpy awarding authority prior to the
commencement of the work shall also be revoked.

(e) In addition to the above, any person, firmcorporation found to have committed
two (2) or more willful violations in any period eighteen (18) months of any of the provisions
of this chapter by the hearing officer, which vi@as are not arising from the same incident,
shall be ineligible to bid on or be awarded workavyawarding authority or perform any work
for a period of sixty (60) months from the datdhs second violation.

(f) The order of the hearing officer shall remairfull force and effect unless stayed by
order of the superior court.

(g) The director of labor and training, awardingtenrity, or hearing officer shall notify
the bonding company of any person, firm, or corporasuspected of violating any section of
this chapter. The notice shall be mailed certifieail, and shall enumerate the alleged violations
being investigated.

(h) In addition to the above, any person, firm,corporation found to have willfully
made a false or fraudulent representation on wftipayroll records shall be referred to the
office of the attorney general. The false or frdadu representation shall be considered a
misdemeanor and shall be punishable for a periodobfmore than one year in prison and/or
fined one thousand dollars ($1,000). Further, aegs@n, firm, or corporation found to have
willfully made a false or fraudulent representat@ncertified payroll records shall be required to
pay a civil penalty to the department of labor d@radning in an amount of no less than two
thousand dollars ($2,000) and not greater thareedift thousand dollars ($15,000) per

representation.
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SECTION 6. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO LABOR AND LABOR RELATIONS -- EMPLOYEE CASSIFICATION

*%k%k

This act would grant jurisdiction to the workershgpensation court to decide whether an
individual is an employee or an independent cotdran a number of various labor contexts.

This act would take effect upon passage.
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