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2012 -- S 2870

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO PUBLIC UTILITIES AND CARRIERS

Introduced By:Senator Louis P. DiPalma

Date IntroducedApril 12, 2012

Referred ToSenate Environment & Agriculture

It is enacted by the General Assembly as follows:
SECTION 1. Title 39 of the General Laws entitledUBLIC UTILITIES AND
CARRIERS" is hereby amended by adding theretodtewing chapter:
CHAPTER 29

EAST BAY ENERGY CONSORTIUM ACT

39-29-1. Short title. —This chapter shall be known and may be cited asEhst Bay

Energy Consortium Act”.

39-29-2. Legislative findings. -Recognizing the importance of protecting, maintagni

and utilizing all sources of energy for the generabf electricity and recognizing the importance

of developing facilities in the east bay for thengetion of electrical energy from sources not

primarily dependent on fossil fuels, there is adhf®® municipal participation in the development

of such facilities. Accordingly, the general assbntitereby finds and declares that:

(1) The overuse of fossil fuels for the productiohelectricity is detrimental to the

environment of Rhode Island.

(2) Development of alternative sources of energytii@ production of electricity will

reduce the state’s vulnerability to supply andedcsruptions originating outside the state.

(3) The communities of the East Bay have presentgidoposal whereby they would

develop facilities for the generation of electyaiising alternative energy sources.

(4) The state and its citizens would be betterextnd its environment enhanced by the

development of facilities for the generation ofcfileity through alternative enerqgy sources.
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(5) The need for alternative means of producingtetal energy in East Bay requires

prompt action on the part of the state, its agendieards and commissions.

39-29-3. Definitions. H(a) “Alternative Energy Sources” means any renewaslerqgy

resource including, without limitation, geothernaald tidal energy, and any other fuel or energy

source but otherwise excluding fossil fuels, nuckreergy, and hydroelectric energy.

(b) “Board” means the board of delegates of the €ay energy consortium board

created by section 39-29-5.

(c) “Bonds” means bonds, notes, or other obligatissued by the consortium.

(d) “Consortium” means the east bay energy consgorti

(e) “Eligible net metering resource” shall have theaning ascribed thereto by section

39-26.4-2.

() “Participating Community” means those eligilbtevns and cities which, by ordinance

adopted by the applicable city or town council, @®to join the consortium. The eligible towns

are Barrington, Bristol, Little Compton, MiddletowiRortsmouth, Tiverton, Warren, and the

eligible cities are East Providence and Newport.

(g) “Property” means any or all of the propertiek amy electric generation and

interconnection system or part thereof, includidgnts, works, and instrumentalities, and all

properties used or useful in connection therevaiid all parts thereof and all appurtenances

thereto, including lands, easements, rights in kEamdl water rights, rights-of-way, contract rights,

franchises, approaches, connections, dams, reserwater mains and pipelines, pumping

stations and equipment, or any other property antial to and included in the system or part

thereof situated within or without the district.

(h) “Treasurer” means the treasurer of the consmrti

39-29-4. Adopting ordinances. -An eligible community may by ordinance join the

consortium. The ordinance shall specify the metbbdlecting or appointing a delegate to

represent the eligible community on the board dradl sndicate whether the delegate shall serve

for a specified term and what that term shall ba/loether the delegate shall serve at the pleasure

of the appointing authority.

39-29-5. Board created. -A board to be known as the east bay energy consotibard

is hereby created.

39-29-6. Composition of board. €a) The board shall consist of one delegate elemted

appointed by each participating community.

(b) A majority of the members of the board thermffice shall constitute a guorum, and

the vote of a majority of a quorum shall be neassfar any action taken by the consortium,
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except to the extent otherwise provided by thewsglaNo vacancy in the membership of the

board shall impair the right of a quorum to exex@d the rights and perform all the duties of the

consortium.

(c) In the event of a vacancy occurring in the dday reason of the death, resignation, or

removal for willful misconduct of a member, the gonving body of the town or city which

appointed the member shall appoint a new membeargunexpired term.

(d) In the month of January, the board shall make@nual report to the town or city

council of each participating community of the comisim’s activities for the preceding fiscal

vear. Each report shall set forth a complete opwyadnd financial statement covering its

operations during the year. The consortium shalseaan annual audit of the books, records, and

accounts of the consortium to be made.

39-29-7. Officers and employees of board. Fhe chairperson of the board shall be

selected by the majority vote of the members ofiibard. The board shall appoint a secretary

and a treasurer who need not be a member of thel lamal such other employees as may be

necessary in its judgment, and fix their compepsgatifhe board may provide, in the fixing of

compensation, for a retirement program, commonlpwkm as a pension plan, funded by

individual or group insurance or annuity contramt®therwise, for health and accident insurance,

for life insurance, for hospital service, and foygicians’ service for any one or more or all ef it

employees:; and the board is hereby authorized gerekthe moneys of the consortium for such

purposes and programs as it may deem advisableeTgregrams and purposes may be financed

in full or in part by the moneys of the consortium.

39-29-8. Compensation of members and agents. Belegates shall serve without

compensation from the consortium but may receivepamsation from the appointing town or

city. Each delegate shall be entitled to reimbuessinirom the consortium of his or her actual

and necessary expenses incurred in the performafnbes or her official duties. The salaries,

compensation, and expenses of all officers, empgl®yand agents (other than salaries and

compensation of delegates, if any) shall be pdielysout of the funds of the consortium. No part

of the earnings of the consortium shall inure ®lilenefit of any private person.

39-29-9. Business prohibited to delegates. No delegate to the consortium shall

directly or indirectly engage in any contract oremment for labor or for the supply of materials

for construction or reconstruction of the physiaakets of the consortium or replacements or

additions thereto.

39-29-10. Powers of consortium. Fhe consortium shall have power:

(1) To make and alter bylaws, not inconsistent wlitls chapter or with the laws of this
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state, for the administration and requlation obitsiness and affairs;

(2) To adopt and alter a corporate seal;

(3) To sue, be sued, complain and defend in itsenamall courts;

(4) To be a promoter, partner, member, associatenanager of any partnership,

enterprise, or venture; provided, however, thatcth@sortium shall not have any power to create,

empower or otherwise establish any corporationsiglifry corporation, corporate body, any

form of partnership, or any other separate entitiiout the express approval and authorization of

the general assembly;

(5) To transact its business, carry on its opengtiand have and exercise the powers

granted by this chapter;

(6) To contract and incur liabilities in its ownma for any lawful purpose which would

effectuate the provisions of this chapter; to efeall instruments necessary to carry out the

purposes of this chapter; and to do all things s&m® or convenient to carry out the powers

expressly granted by this chapter; provided, howehat the full faith, credit, and taxing power

of the state shall never be pledged, nor shallbamg, note, or other evidence of indebtedness of

the consortium constitute an obligation of theestat

(7) To indemnify and advance expenses to any diedeqg#icer, agent or employee, past

or present, to the same extent as a corporationefdmunder chapter 1.2 of title 7 may indemnify

any of its delegates, officers or agents and suldgethe standards and restrictions, if any, set

forth in its bylaws and to purchase and maintagsuiance on behalf of any delegate, manager,

agent or employee against any liability assertednsg him or her and incurred by the delegate,

manager, agent or employee in that capacity oinarsut of the delegate’s, manager’s, agent’s or

employee’s status, whether or not the consortiuralsvbave the power to indemnify under the

provisions of this section, the articles of orgatign or operating agreement;

(8) To pay pensions and establish pension plamsiqe trusts, profit sharing plans and

other incentive and benefit plans for any or alit®fagents and employees;

(9) To provide insurance for its benefit on the liff any of its agents or employees;

(10) To elect or appoint agents and define thediiedwand fix their compensation;

(11) To engage the services of consultants on dramoal basis for rendering

professional and technical assistance and adumkt@employ architects, engineers, attorneys,

accountants, construction, and financial expertsaary other advisors, consultants, and agents as

may be necessary in his or her judgment, and tthéix compensation;

(12) To invest any funds of the consortium, inchgdiunds held in reserve or sinking

funds, or any moneys not required for immediate arselisbursement at the discretion of the
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consortium, in:

(i) Obligations of the state or the United States;

(i) Obligations of the principal and interest ohiwh are guaranteed by the state or the

United States;

(iii) Obligations of agencies and instrumentalitifghe state or the United States;

(iv) Certificates of deposits of banks and trusmpanies or shares of building loan

associations organized under the laws of the etadeing business in the state; or

(v) Any obligations, securities, and other invesiiseas shall be specified in resolutions

of the consortium, and to take and hold real andgmal property as security for the payment of

amounts lent or invested:;

(13) To purchase, take, receive, lease, or otheraggjuire, own, hold, improve, use, and

otherwise deal in and with, real or personal prigper any interest in real or personal property,

wherever situated, to obtain options for the adtjois thereof and to mortgage or pledge the

same. If the consortium deems it advisable, to ise@uny property through the purchase of stock

and obligations of a corporation owning the propard the dissolution of the corporation. The

owner or owners of any property which the consartig herein authorized to acquire are hereby

authorized to sell or otherwise transfer the samthé consortium, and in the case of a sale or

other transfer of property pursuant to this pransit shall be lawful to dissolve the corporation,

notwithstanding any provision of the general orlmulaws to the contrary.

(14) To make and execute agreements of lease, trorali sales contracts, installment

sales contracts, loan agreements, mortgages, aoisir contracts, operation contracts, and other

contracts and instruments necessary or convemehei exercise of the powers and functions of

the corporation granted by this chapter.

(15) To own and operate, maintain, repair, impr@marge, and extend, in accordance

with the provisions of this chapter, any propertgu@red and conduct its activities within or

without the state all of which, together with themaisition of the property, are hereby declared to

be public purposes.

(16) To sell, transfer and dispose of any propeeg), personal, or mixed, or interest

therein when no longer needed for its purposesyrémt options for the purchase of such;

provided, however, that in the case of any salproposed sale of any real property hereunder,

the consortium shall first grant to the city or toim which the real property, or any part thereof,

is situated (if such town or city is located in Kbdsland) the right to purchase the real property,

or portion thereof situated within its boundariepon the same terms and conditions as the

consortium offers or proposes to offer to any offrespective purchaser.
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(17) To produce electricity within or without thertitorial limit of the participating cities

and towns; provided, however, that the primarydum other enerqgy sources for the production

of electricity shall be alternative energy sources.

(18) To distribute and sell electricity within tkerritorial limit of the participating towns

and cities.

(19) To fix, charge and collect rents, fees, radesl charges for the use of any project or

the electricity generated or delivered thereby tanthake assessments and impose reasonable and

just user charges, so as to provide revenues isuffiat all times to pay, as the same shall become

due, the principal and interest on any bonds isdoyedhe consortium, together with the

maintenance of proper reserves therefor, in addibopaying, as the same shall become due, the

expenses of operating and maintaining the propeftthe consortium, together with proper

reserves for depreciation, maintenance, and caricigs and all other obligations and

indebtedness of the consortium and to pay for tleagenses that may be required by law or as

may be determined by the consortium to be necegeaithe maintenance and operation of its

projects. Except with respect to electricity deleg to a participating town or city pursuant to a

net metering arrangement, the consortium shallgghany town or city for the use of any facility

of or service rendered by or any commaodities fumadkto it by the consortium at rates applicable

to other users taking similar service.

(20) To enter into_any net metering arrangementhdf consortium enters into a net

metering arrangement on its own behalf, all mumicgccounts of all participating communities

shall be treated as accounts eligible for net nmeiewithin an eligible net metering system site, if

the consortium enters into a net metering arrangéime behalf of one or more but less than all

participating communities:

(i) The consortium shall designate the specifigible net metering resources to which

the arrangement applies electric distribution;

(i) Only municipal accounts of the towns and atien whose behalf the arrangement is

made shall be treated as accounts eligible for nmetering with respect to the designated

resources; and

(i) The net metering arrangement may contain gions designed to prevent netting of

excess consumption by one participating communigirest excess production of another

participating community or production by the towmasd cities on behalf of which the

arrangement is not made, under such conditionscandmstances as may be specified in the

arrangement, and such provisions shall be appéctbthe participating communities on behalf

of which the arrangement was not made as well @agdiwvns and cities on behalf of which the
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arrangement was made; provided, that on requestyoparticipating town or city or the electric

distributing company the commission shall havedah#hority to make the determination whether

specific provisions are appropriate and fair.

(21) To borrow money through the Rhode Island epvoaevelopment corporation for

any of its corporate purposes, including the comatind maintenance of working capital, and to

issue negotiable bonds, notes, or other obligatmasto fund or refund the same.

(22) Subject to the provisions of any contract witbte holders or bond holders, to

consent to the modification, with respect to rdténterest, time of payments of any installment

of principal or interest, security or any othemtesf any mortgage, mortgage loan, mortgage loan

commitment, contract, or agreement of any kind ctvthe corporation is a party.

(23) As security for the payment of principal anterest on any bonds or notes or any

agreements made in connection therewith, to moet@aml pledge any or all of its projects and

property, whether then owned or thereafter acquand to pledge the revenues and receipts from

all or part thereof, and to assign or pledge tlasds, sales contracts or loan agreements or other

agreements on any portion or all of its projectd property and to assign or pledge the income

received by virtue of the lease, sales contragés) hgreements or other agreements.

(24) To contract for and to accept any gifts orntgaor loans or funds or property or

financial or other assistance in any form from ltheted States or any agency or instrumentality

of the United States or from the state or any ag@mndnstrumentality of the state or from any

other source and to comply, subject to the promsiof this chapter, with the terms and

conditions of this contract.

(25) To enter into agreements with any municipatitypolitical subdivision, providing

that the consortium shall pay annual sums as theatbum shall negotiate in lieu of taxes to the

municipality or political subdivision of the staterespect to any real or personal property which

is owned by the consortium and is located in theigipality or political subdivision.

(26) To enter into cooperative agreements withesgjtitowns, or companies within or

without the district for the interconnection of ilédes or for any other lawful corporate purposes

necessary or desirable to effect the purposessthiapter.

(27) To have and exercise all powers necessarffdct &S purposes.

39-29-11. Application of public utility law — Ratedetermination. —Chapters 1 through

5 of this title shall not apply to the consortiureated by this chapter.

39-29-12. Power to issue bonds — Pledge of revenue3he consortium shall have the

power and is hereby authorized from time to timdsgue its negotiable bonds for any of its

purposes and to secure the payment of the bondmagsbe provided in the resolution or
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resolutions authorizing the bonds. Projects unélertdoy the consortium to develop, maintain, or

utilize eligible net metering resources shall netdonsidered to be essential public facilities for

purposes of chapter 35-18.

39-29-13. Security for bonds or notes. (a) The principal of and interest on any bonds

or notes issued by the consortium may be securedddgdge of any or all revenues and receipts

of the consortium and may be secured by a mortgag¢her instrument covering all or any part

of one or more projects, including all or part ofyaadditions, improvements, extensions to, or

enlargements of projects thereafter made.

(b) Bonds or notes issued for the acquisition, tran8on, reconstruction, rehabilitation,

development, or improvement of one or more projewy also be secured by an assignment of

leases of, or mortgages on, or contracts of saleasr agreements with regard to the project or

projects and by an assignment of the revenuesipteceayments, or repayments derived by the

consortium from those leases, mortgages, salesm@rds, or loan agreements.

(c) The resolution under which the bonds or notesaathorized to be issued and any

mortgage, lease, sales agreement, or loan agreemnarther instrument may contain agreements

and provisions respecting the maintenance of tlmgegis covered thereby, the fixing and

collection of rents, payments or repayments or roteeenues, including moneys received in

repayment of loans, and interest on the loansci@tion and maintenance of special funds from

rents or other revenues and the rights and remedig$able in the event of default, all as the

consortium shall deem advisable.

(d) Each pledge, agreement, mortgage, or otherumsint made for the benefit or

security of any of the bonds or notes of the cansorshall be valid and binding from the time

the pledge is made and shall continue in effeat thre principal of and interest on the bonds or

notes for the benefit of which the pledge was miaale been fully paid, or until provision has

been made for the payment in the manner providéldemesolutions under which those bonds or

notes were authorized. The revenues, moneys, gregro pledged by the consortium shall

immediately be subject to the lien of that pledgtewut any physical delivery thereof or further

act, and the lien of the pledge shall be valid bimdling as against all parties having claims of

any kind in tort, contract, or otherwise againg tlonsortium, irrespective of whether the parties

have notice thereof. Neither the resolution nor atter instrument by which a pledge is created

need be recorded.

(e) The consortium may provide in any proceedinuen which bonds or notes may be

authorized that any project or part of a projecy fm@ constructed, reconstructed, rehabilitated, or

improved by the consortium, or any lessee, vendekgor, or any designee of the consortium

LC02328 - Page 8
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and may also provide in those proceedings for ime tand manner of and requisitions for

disbursements to be made for the cost of the aarigin, and for any certificates and approvals

of construction and disbursements that the coriporathall deem necessary and provide for in

those proceedings.

(f) Any resolution under which bonds or notes of ttonsortium are authorized to be

issued (and any trust indenture established theretay contain provisions for vesting in a

trustee or trustees those properties, rights, pawaerd duties in trust that the consortium may

determine.

(g) Any participating community may, in the manmaovided in chapter 45-12 or

another general or special act as though such wiesravere a bond of the participating

community, guarantee all or a part of repaymenpraicipal of or payment of interest on any

bond of the consortium.

39-29-14. Terms _and sale of bonds -- Refunding. @) The consortium is hereby

authorized to provide by resolution for the isswarat one time or from time to time, of revenue

bonds of the authority for the purpose of payingoal part of the cost to acquire, construct,

reconstruct, rehabilitate, improve, or maintain gmpperty necessary or desirable for the

purposes of the authority. The bonds shall be aizxb by resolution of the board, and shall bear

such date or dates, mature at such time or timesxueeding forty (40) years from their date,

bear interest at such rate or rates payable attsuehor times, be in such denominations, be in

such form, either coupon or reqgistered, carry seciistration privileges and such privileges of

reconversion from registered to coupon form, becetesl in such manner, be payable in such

medium of payment, at such place or places andubgeda to redemption at such premium, if

required, and on such terms, as the resolution pnayide. The consortium may purchase or

otherwise acquire or require bond insurance, ketwdr credit, lines of credit or such other

instruments or securities to insure the timely pagtof principal, interest, and/or redemption

premium on the bonds.

(b) Pending the preparation of the bonds in défmiform, the consortium shall have the

power to issue temporary bonds or interim receiptsuch form as the board may elect. The

definitive bonds shall be signed by the chairpersbthe board or a facsimile thereof shall be

impressed or imprinted thereon and attested bynéeual or facsimile signature of the secretary

of the consortium. In case any officer whose sigreator facsimile of whose signature shall

appear on any bonds or coupons shall cease to bfiear before the delivery of the bonds, the

signature or the facsimile shall nevertheless lie wad sufficient for all purposes the same as if

he or she had remained in office until delivery.
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(c) Any bonds, authorized by and issued pursuatitisochapter, may be sold at public or

private sale for such price or prices as the cdinsnrshall determine.

(d) The consortium is hereby authorized to pro¥atehe issuance of refunding bonds of

the consortium for the purpose of refunding anydsothen outstanding which shall have been

issued under the provisions of this chapter, inauadhe payment of any redemption premium

thereon or interest accrued or to accrue to thieestor subsequent date of redemption purchase

or maturity of the bonds and, if deemed advisagléhb consortium, for the additional purpose of

paying all or part of the cost of acquiring, counstmng, reconstructing, rehabilitating, or

improving any property of the consortium. The pest®of bonds or notes issued for the purpose

of refunding outstanding bonds or notes may beiegpin the discretion of the board, to the

purchase, retirement at maturity, or redemptiothefoutstanding bonds or notes either on their

earliest or a subsequent redemption date, and peaging that application, be placed in escrow.

Any escrowed proceeds may be invested and reir/@stebligations of or guaranteed by the

state or the United States, or in certificates eypasbit, time deposits, or repurchase agreements

fully secured or guaranteed by the state or théednStates, or an instrumentality of either,

maturing at such time or times as shall be appatgrio assure the prompt payment, as to

principal, interest, and redemption premium, if aaythe outstanding bonds or notes to be so

refunded. After the terms of the escrow have beédn $atisfied and carried out, any balance of

the proceeds and interest, income, and profitenyf, earned or realized on the investments

thereof may be returned to the authority for usé byfurtherance of its purposes. The portion of

the proceeds of bonds or notes issued for theiadditpurpose of paying all or part of the cost of

acquiring, constructing, reconstructing, rehatdilims, developing, or improving any property of

the consortium may be invested and reinvested ith sebligations, securities, and other

investments consistent with this section as shalsjpecified in the resolutions under which the

bonds are authorized and which shall mature net Ean the times when the proceeds will be

needed for these purposes. The interest, incontk peofits, if any, earned or realized on the

investments may be applied to the payment of allspaf the costs, or may be used by the

consortium otherwise in furtherance of its purpodd®e issuance of the bonds, the maturities,

and other details thereof, the rights of the hadbereof, and the rights, duties, and obligations

of the authority in respect to the bonds shall weegned by the provisions of this chapter insofar

as the provisions may be applicable.

39-29-15. Covenants permissible in bond resolutior: Any resolution or resolutions

authorizing any bonds or any issue of bonds mayagomrovisions which shall be a part of the

contract with the holders of the bonds thereby aigkd, as to:
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(1) Pledging all or any part of the money, earnjngsome, and revenues derived from

all or any part of the property of the consortiumsecure the payment of any bonds or of any

issue of bonds subject to such agreements withHmders as may then exist;

(2) The rates to be fixed and the charges to Heatell and the amounts to be raised in

each year, and the use and disposition of theragg@nd other revenues;

(3) The setting aside of reserves and the creati@mnking funds and the requlation and

disposition thereof;

(4) Limitations on the right of the consortium testrict and requlate the use of the

properties in connection with which the bonds aseied;

(5) Limitations on the purposes to which the praiseef sale of any issue of bonds may

be applied;

(6) Limitations on the issuance of additional bgndsluding refunding bonds and the

terms upon which additional bonds may be issuedsandred;

(7) The procedure, if any, by which the terms of anntract with bondholders may be

amended or abrogated, the amount of bonds the isotdevhich must consent thereto, and the

manner in which consent may be given;

(8) The creation of special funds into which anyneas or revenues of the consortium

may be deposited, and the investment of the funds;

(9) The appointment of a fiscal agent and the datextion of its powers and duties;

(10) Limitations on the power of the consortium dell or otherwise dispose of its

properties;

(11) The preparation of annual budgets by the atmso and the employment of

consulting engineers and auditors;

(12) The rights and remedies of bondholders inethent of failure on the part of the

consortium to perform any agreement;

(13) Covenanting that as long as any bonds ardamdali§ig the consortium shall use its

best efforts to establish and maintain its ratescdmarges adequate at all times to pay and provide

for all operating expenses of the consortium, ajmpents of principal, redemption premium, if

any, and interest on bonds, notes or other evideotendebtedness of or assumed by the

consortium, all renewals, repairs, or replaceméntshe property of the consortium deemed

necessary, and all other amounts which the auyhamdly by law, resolution or contract be

obligated to pay. On or before the last day ofdbesortium’s fiscal year, the consortium shall

review the adequacy of its rates and charges isfysdhe above requirements for the next

succeeding fiscal year. If the review indicated tha rates and charges are, or are likely to be,
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insufficient to meet the requirements of this ckapthe consortium shall promptly take such

steps as are permitted by law and as are necdsseuye or avoid the deficiency.

(14) Any other matters, of like or different chaeaowvhich in any way affect the security

or protection of the bonds.

39-29-16. Short-term notes. Money borrowed by the consortium for the purpose of

providing temporary financing of a project or piig or combination of projects pending the

issuance of bonds or other notes, shall be evidebgenotes or other obligations. The principal

and interest of all notes or other obligationshaf tonsortium issued under the provisions of this

section shall be payable no later than the founthversary of the date of their issue, and shall be

payable from the following:

(1) From the proceeds of bonds subsequently issued;

(2) From the proceeds of subsequent borrowings lwimmply with the provisions

hereof; or

(3) From revenues of the consortium which may h&akgnd proportionate with, but not

superior to, that securing bonds then outstandmgubsequently issued. Notwithstanding any

other provisions of this chapter, the notes shallbemed to be negotiable instruments under the

laws of the state of Rhode Island subject onhhogrovisions for registration contained in those

laws. The notes or other obligations or any isdubese shall be in a form and contain any other

provisions as the corporation may determine and rtbees or resolutions or proceedings

authorizing the notes or other obligations or sssué of these may contain, in addition to any

provisions, conditions, covenants, or limitationgth@rized by this chapter, any provisions,

conditions, covenants, or limitations which the pmyation is authorized to include in_any

resolution or resolutions authorizing bonds or sadiein any trust indenture relating to bonds or

notes. The consortium may issue the notes or atbiggations in any manner either publicly or

privately on any terms as it may determine to beatsnbest interests. These notes or other

obligations may be issued under the provisionshisf thapter without obtaining the consent of

any department, division, commission, board, bamlyagency of the state, without any other

proceedings or the happening of any conditions lings other than those proceedings,

conditions, or things which are specifically reeuirby this chapter and by the provisions and

resolutions authorizing the issuance of the notesligations.

39-29-17. Tax exemption. 4t is hereby declared that the consortium and #Hreymg

out of its purposes is in all respects for the fierd the people of the state and for the

improvement of their health, welfare, and prospeund the consortium will be performing an

essential governmental function in the exerciséhefpowers conferred by this chapter, and the
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state covenants with the holders of the bondstlisatonsortium shall be required to pay no taxes

or assessments or sums in lieu of taxes, excgmbagled in section 39-29-18, to the state or any

political subdivision thereof upon any of the prdpeacquired by it or under its jurisdiction,

control, possession, or supervision or upon its/iiels in the operation and maintenance of the

property or upon any earnings, revenues, moneysher income derived by the consortium, and

that the bonds of the consortium and the incomeeftmn shall at all times be exempt from

taxation.

39-29-18. State and municipalities not liable -- Eoeptions. —Except for any guarantee

by a participating community entered into pursuanthe provisions of subsection 39-29-13(g),

neither the state nor any municipality is liable flle payment of the principal of or interest on

any bonds or notes of the consortium, or for thfopmance of any pledge, mortgage, obligation,

or agreement of any kind whatsoever which may leraken by the consortium, and none of

the bonds or notes of the consortium nor any addi®ements or obligations, except to the extent

so guaranteed, shall be construed to constitu@debtedness of the state or any municipality

within the meaning of any constitutional or statytprovision whatsoever, nor shall the issuance

of bonds or notes under the provisions of this tdraplirectly, indirectly, or contingently, except

to the extent so guaranteed, obligate the stadmymunicipality or political subdivision thereof

to levy or to pledge any form of taxation whatetlesrefor or to make any appropriation for their

payment.

39-29-19. Payments in lieu of taxes. (@) The consortium shall pay annually, having

first made provision for the payment of operati@amel maintenance of the system and for the

payment of principal and interest on any bondsamdother charges payable from revenues due

as may be provided in any bond or trust indeniarbeu of any property tax, as a charge upon its

earnings or _revenues, to each town, city, or dissuch amount as shall have been agreed

between the town, city, or district and the corigart If no agreement as to the amount to be paid

shall have been reached, then, if the town, citglistrict is a participating community or located

in_a participating community, the consortium staddkermine the amount to be paid or, if the

town, city, or district is not a participating comnity or located within a participating

community, the amount to be paid shall be a sunalequamount to the property tax, if any,

levied on the acquired property by the town, citiy district during the year next preceding the

acquisition of such property by the consortium. Us®d in this section the term “participating

community” includes any town or city that has elveen a participating community.

(b) The consortium shall have no power to levydalect ad valorem property taxes.

39-29-20. Relations with _municipalities. {a) The consortium shall plan, construct,
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reconstruct, rehabilitate, alter, improve, develpm@intain, and operate projects in conformity

with the applicable zoning or other land use omda®s, codes, plans, or regulations of any

municipality or political subdivision of the statewhich those projects are situated.

(b) The consortium shall, in planning, constructimgconstructing, rehabilitating,

altering, or improving any project, comply with aflquirements of state and federal laws, codes,

or regulations applicable to that planning, corwtom, reconstruction, rehabilitation, alteration,

or _improvement. The consortium shall adopt a coimgmeive building code (which may, but

need not be, the Building Officials Code Administra International) with which all projects

shall comply. That adoption shall not preclude tomsortium’s later adoption of a different

comprehensive building code or of its alteratiomeadment, or supplementation of any

comprehensive building code so adopted. Exceptthsrwise specifically provided to the

contrary, no municipality or other political subiion of the state shall have the power to modify

or change in whole or in part the drawings, plamsspecifications for any project of the

consortium; nor to require that any person, firmcorporation employed with respect to that

project perform work in any other or different manrthan that provided by those drawings,

plans, and specifications; nor to require that angh person, firm, or corporation obtain any

approval, permit, or certificate from the municipalor political subdivision in relation to the

project; and the doing of that work by any persiom, or corporation in accordance with the

terms of those drawings, plans, specificationscamtracts shall not subject the person, firm, or

corporation to any liability or penalty, civil oriminal, other than as may be stated in the

contracts or may be incidental to the proper emfment thereof nor shall any municipality or

political subdivision have the power to require ttmnsortium, or any lessee or successor in

interest, to obtain any approval, permit, or crdife from the municipality or political

subdivision as a condition of owning, using, maimtay, operating, or occupying any project

acquired, constructed, reconstructed, rehabilitatdigred, or improved by the consortium or

pursuant to drawings, plans, and specificationsen@mdapproved by the consortium; provided,

however, that nothing contained in this subsectiogll be deemed to relieve any person, firm, or

corporation from the necessity of obtaining frony amunicipality or other political subdivision

of the state any license which, but for the prawsi of this chapter, would be required in

connection with the rendering of personal servimesale at retail of tangible personal property

other than electricity.

(c) Except to the extent that the consortium shlexdpressly otherwise agree, a

municipality or political subdivision, including,ub not limited to, a town, city, or district in

which a project of the consortium is located, spadlvide for the project, whether then owned by
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the consortium or any successor in interest, pofice, sanitation, health protection, and other

municipal services of the same character and tos#me extent as those provided for other

residents of that municipality or political subdivin, but nothing contained in this section shall

be deemed to require any municipality or politisabdivision to make capital expenditures for

the sole purpose of providing any of these senficethat project.

(d) In carrying out a project, the consortium stalempowered to enter into contractual

agreements with municipalities and public corporai and those municipalities and public

corporations are authorized and empowered, notigitkling any other law, to enter into any

contractual agreements with the consortium andaaltl things necessary to carry out their

obligations under the agreements.

(e) Notwithstanding the provisions of any genesgdecial, or local law or charter,

municipalities and public corporations are empowei® purchase, or to lease for a term not

exceeding ninety-nine (99) vears, projects of thesortium, upon any terms and conditions as

may be agreed upon by the municipality or publigpocation and the consortium.

39-29-21. Power of eminent domain. ) If, for any of the purposes of this chaptee, th

consortium shall find it necessary to acquire aegl property lying within any participating

community, whether for immediate or future use,abasortium may find and determine that the

property, whether a fee simple absolute or a les#erest, is required for the acquisition,

construction, or operation of a project, and ugwt tetermination, the property shall be deemed

to _be required for public use until otherwise deieed by the consortium; and with the

exceptions hereinafter specifically noted, the writ@ation shall not be affected by the fact that

the property has been taken for, or is then deviotea public use; but the public use in the hands

or under the control of the consortium shall bentled superior to the public use in the hands of

any other person, association, or corporation; iges/further, however, that no real property or

interest, estate, or right in real property belogdo the state shall be acquired without consent o

the state; and no real property or interest, estataight in real property belonging to any

municipality shall be acquired without the consehthe municipality; and no real property, or

interest or estate in real property belonging tpublic utility corporation may be acquired

without the approval of the public utility commigsi or another regulatory body having

requlatory power over the public utility corporatio

(b) The consortium may proceed to acquire and thasized to and may proceed to

acquire property, whether a fee simple absolut lesser interest, by the exercise of the right of

eminent domain in the manner prescribed in thiptha

(c) Nothing contained in this section shall be ¢aredd to prohibit the consortium from
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bringing any proceedings to remove a cloud on @tleny other proceedings that it may, in its

discretion, deem proper and necessary, or fromidequoroperty by negotiation or purchase.

(d) The necessity for the acquisition of propentger this chapter shall be conclusively

presumed upon the adoption as hereinafter deschfpélde board of a vote determining that the

acquisition of the property or any interest in mdp described in that vote is necessary for the

acquisition, construction, or operation of a praoj&ithin six (6) months after its passage, the

consortium shall cause to be filed in the apprderland evidence records a copy of its vote

together with a statement signed by the chairpessmice-chairperson of the consortium that the

property is taken pursuant to this chapter, anal aldescription of the real property indicating the

nature and extent of the estate or interest iregate taken and a plat of the real property, which

copy of the vote and statement of the chairpersovioe-chairperson shall be certified by the

secretary of the consortium and the descriptiongaidshall be certified by the city or town clerk

for the city or town within which the real propetligs.

(e) The vote described in subsection (d) shall éepted only by a majority of the

members of the board who are duly qualified andiseras such (whether or not present at the

meeting), which majority shall include the delegepresenting the participating community in

which the property to be taken lies; provided tlfaho delegate (whether or not present at the

meeting) represents that participating communitye tvote may be adopted without the

affirmative vote of a delegate from that participgtcommunity if, not less than forty-five (45)

days nor more than one hundred eighty (180) dafgsdoéhe adoption of the vote, the board shall

have given notice to the town or city council odttparticipating community that the board will

be considering the acquisition of real propertyndyin the participating community. In those

cases when notice to a participating communityeiguired, the notice need not provide any

details relating to any property under consideratither than that it is located in the participatin

community.

(f) Forthwith, thereafter, the consortium shall satio be filed in the superior court in and

for the county within which the real property l@statement of the sum of money estimated to be

just compensation for the property taken, and steplosit in the superior court for the use of the

persons entitled to the money the sum set forthenstatement. The consortium shall satisfy the

court that the amount deposited with the courtificent to satisfy the just claims of all persons

having an estate or interest in the real prop&ktigenever the consortium satisfies the court that

the claims of all persons interested in the reaperty taken have been satisfied, the unexpended

balance shall be ordered repaid forthwith to thesodtium.

(g) Upon the filing of the copy of the vote, statam description, and plat in the land
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evidence records and upon the making of the dejppaitcordance with the order of the superior

court, title to the real property in fee simple @b$e or any lesser estate or interest specified in

the resolution shall vest in the consortium, andt tteal property shall be deemed to be

condemned and taken for the use of the consortimintlae right to just compensation for the

condemned property shall vest in the persons etititb compensation, and the consortium

thereupon may take possession of the real proggaysum paid unto the court shall be charged

with clerks’ fees of any nature.

(h) After the filing of the copy of the vote, statent, description, and plat, notice of the

taking of that land or other real property shalldeeved upon the owners of, or persons having

any estate or interest in, the real property bydtheriff or his or her deputies of the county in

which the real estate is situated by leaving a tind attested copy of the vote, statement,

description, and plat with each of those persomsamally, or at the last and usual place of abode

in this state with some person living there, andase any of those persons are absent from this

state and have no last and usual place of abodariheccupied by any person, the copy shall be

left with the person or persons, if any, in chaafeor having possession of the real property

taken of the absent persons, and another copylshatiailed to the address of the person, if the

address is known to the officer serving the notice.

(i) After the filing of the vote, description, amdat, the consortium shall cause a copy to

be published in some newspaper having generallatron in the city or town in which the real

property lies at least once a week for three (8tsssive weeks.

(1) If any party shall agree with the consortiunoaghe price to be paid for the value of

the real property so taken and of appurtenant darmany remainder or for the value of his or

her estate, right, or interest therein, the caypgn application of the parties in interest, majeor

that the sum agreed upon be paid forthwith frormtlomey deposited, as the just compensation to

be awarded in the proceedings; provided, howelat,rto payment shall be made to any official

or employee of the consortium for any property relest in the property acquired from the

official or employee unless the amount of the payiig determined by the court to constitute

just compensation to be awarded in the proceedings.

(k) Any owner of, or person entitled to any esm@at&ight in, or interested in any part of,

the real property taken, who cannot agree withctresortium upon the price to be paid for his or

her estate, right or interest in the real propdeiyen and the appurtenant damage to the

remainder, may, within three (3) months after peasmotice of the taking, or if he or she has no

personal notice, may within one year from the tithe sum of money estimated to be just

compensation is deposited in the superior courttf@ use of the persons entitled to the
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compensation, apply by petition to the superiortcéar the county in which the real property is

situated, setting forth the taking of his or herdeor his or her estate or interest in these and

praying for an assessment of damages by the coilny a jury. Upon the filing of the petition,

the court shall cause twenty (20) days’ notice e pendency of a trial to be given to the

consortium by serving the chairperson or vice gmson of the board with a certified copy of

the notice.

(1) After the service of notice, the court may pred to the trial thereof. The trial shall be

conducted as other civil actions at law are triElde trial shall determine all questions of fact

relating to the value of the real property, and asgtate or interest, and the amount of this value

and the appurtenant damage to any remainder anaintbant of this damage, and the trial and

decision or verdict of the court or jury shall hégct to all rights to except to rulings, to move

for new trial, and to appeal, as are provided hy. |Blpon the entry of judgment in those

proceedings, execution shall be issued againsnhtdmey deposited in court and in default against

any other funds of the consortium not held in tfosthe benefit of bondholders.

(m) In case two (2) or more petitioners make clénthe same real property, or to any

estate or interest, or to different estate or @ty in the same real property, the court shatinup

motion, consolidate their several petitions foaltat the same time, and may frame all necessary

issues for the trial.

(n) If any real property or any estate or inteinasivhich any minor or other person not

capable in law to act in his or her own behalhieiested be taken under the provisions of this

chapter, the superior court, upon the filing ofeditpn by or on behalf of the minor or person or

by the consortium, may appoint a guardian ad liftemthe minor or other person. Guardians

may, with the advice and consent of the superiortcand upon any terms as the superior court

may prescribe, release to the consortium all cldoanslamages for the land of the minor or other

person or for any estate or interest. Any lawfudlypointed, qualified, and acting guardian or

other fiduciary of the estate of any minor or otlperson, with the approval of the court of

probate within this state having jurisdiction talarize the sale of lands and properties within

this state of the minor or other person, may befloedfiling of any petition, agree with the minor

or other person for any taking of his or her realperty or of his or her interest or estate, and

may, upon receiving the amount, release to theoczbum all claims for damages for the minor

or other person for the taking.

(0) In case any owner of or any person having aate®r interest in the real property

fails to file his or her petition, the superior cofor the county in which the real property is

situated, in its discretion, may permit the filiofithe petition within one year subsequent to the
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year following the time of the deposit in the supecourt of the sum of money estimated to be

just compensation for the property taken; providdwe person shall have had no actual

knowledge of the taking of the land in seasonl&tfie petition; and provided, no other person or

persons claiming to own the real property or estataeterest shall have been paid the value; and

provided, no judgment has been rendered againstoifp®ration for the payment of the value to

any other person or persons claiming to own theastate.

(p) If any real property or any estate or interisstinclaimed or held by a person or

persons whose whereabouts are unknown, after mahkguiry satisfactory to the superior court

for the county in which the real property lies, tomsortium, after the expiration of two (2) years

from the first publication of the copy of the vosgatement, description, and plat, may petition the

court that the value of the estate or interesthef inknown person or persons be determined.

After the notice by publication to any person orso@s that the court in its discretion may order,

and after a hearing on the petition, the courtlshathe value of the estate or interest and shall

order the sum to be deposited in the registry efdburt in a special account to accumulate for

the benefit of the person or persons, if any, kedtito it. The receipt of the clerk of the superior

court shall constitute a discharge of the corpomafrom all liability in connection with the

taking. When the person entitled to the money dégbshall have satisfied the superior court of

his or her right to receive that money, the cohellscause it to be paid over to him or her, with

all accumulations thereon.

(q) The superior court shall have power to make amglers with respect to

encumbrances, liens, taxes, and other chargesdartt, if any, as shall be just and equitable.

() Whenever, in the opinion of the consortium, utbstantial saving in the cost of

acquiring title can be effected by conveying othlmeal property, title to which is in the

consortium, to the person or persons from whometftate or interest in real property is being

purchased or taken, or by the construction or iwvgment by the consortium of any work or

facility upon the remaining real property of thersmn or persons from whom the estate or

interest in real property is being purchased oenakhe consortium shall be and hereby is

authorized to convey that other real property #® person or persons from whom the estate or

interest in real property is being purchased oenaénd to construct or improve any work or

facility upon the remaining land of the person ergons.

(s) At any time during the pendency of any procegslifor the assessment of damages

for property or interests taken or to be taken Inyinent domain by the consortium, the

consortium _or _any owner may apply to the court &or order directing an owner or the

consortium, as the case may be, to show cause wrthef proceedings should not be expedited,

LC02328 - Page 19



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

and the court may upon that application make aerorélquiring that the hearings proceed and

that any other steps be taken with all possiblediion.

39-29-22. Pledge not to alter rights of consortium= The state does hereby pledge to

and agree with the holders of the bonds, notesp#rat evidences of indebtedness issued for the

benefit of the consortium that the state will nohil or alter rights hereby vested in the

consortium until the bonds, notes, or other evidenof indebtedness, together with interest

thereon, with interest on any unpaid installmentimderest and all costs and expenses in

connection with any actions or proceedings by obelnalf of the bondholders, are fully met and

discharged.

39-29-23. Money of consortium. -All money of the consortium, from whatever source

derived, shall be paid to the treasurer of the edinsn. The money on receipt shall be deposited

forthwith in a separate bank account or accourtis. oney in the accounts shall be paid out on

check of the treasurer, on requisition by the conso, or of such other person or persons as the

consortium may authorize to make the requisitigdis deposits of money shall be secured by

obligations of the United States, or of the staftea market value equal at all times to the amount

of deposits, and all banks and trust companieawat®rized to give security for the deposits. The

consortium shall have power, notwithstanding thevisions of this section, to contract in any

loan or other financing agreement as to the custooliection, security, investment, and payment

of any money of the consortium, or any money heldriist or otherwise for the payment of

bonds or in any way to secure a loan or other finmnagreement, and to carry out any loan or

other financing agreement notwithstanding that dlgeeement may be inconsistent with the

previous provisions of this section. Money heldrirst or otherwise for the payment of bonds or

in any way to secure the consortium’s obligationd any loan or other financing agreement and

deposits of money may be secured in the same masmapney of the consortium, and all banks

and trust companies are authorized to give seciaiitihe deposits.

39-29-24. Distribution of surpluses. €a) The board may determine that certain funds of

the consortium in excess of any reserves requoeoet maintained under any agreement with

bondholders or with the provider of any grant orrbgolution of the board are surplus to the

needs of the consortium. The board may furtherdvedoy a two-thirds (2/3) vote that some or all

of such surplus shall be distributed to the paréitng communities in such allocation as the

board shall determine to be fair and equitable.

39-29-25. Beneficial ownership of eligible net maiag resources. —The consortium

shall be trustee of the eligible net metering resesito which it holds title for the benefit of the

participating towns and cities or, if some eligibket metering resources have been designated to
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designated, the designated resources shall bddralie benefit of the designated towns or cities

and the undesignated resources shall be held ddoehefit of the remaining patrticipating towns

and cities.

39-29-26. Withdrawal. — The bylaws may permit any participating community t

withdraw from patrticipation in the consortium, pided that the withdrawing town or city has

paid or made adequate arrangements to pay its siiaab liabilities of the consortium. The

bylaws may provide that, upon such withdrawal aagnpent and satisfaction of such other

conditions as may be set forth therein, the consarshall transfer to the withdrawing town or

city legal title to the eligible net metering resoes (or interests therein) which the consortium

theretofore held for the benefit of the withdrawtown or city.

39-29-27. Transfer on dissolution. 4 the consortium shall be dissolved, all funds of

the consortium, not required for the payment ofdsor other debts of the consortium, the

disposition of which is not otherwise governed lontcacts to which the consortium may be

party, shall be paid to the participating towns anities in accordance with their beneficial

interests therein.

39-29-28. Right to alter, amend, or repeal chapter= The right to alter, amend, or

repeal this chapter is hereby expressly reservetind such alteration, amendment, or repeal

shall operate to impair the obligation of any caaotrmade by the consortium under any power

conferred by this chapter.

39-29-29. Severability. 4f any section, clause, provision, or term of ttispter shall be

declared unconstitutional and ineffective in wholein part, then to the extent that it is not

unconstitutional and ineffective it shall be vakad effective and no other section, clause,

provision, or term shall on account thereof be dsgbmvalid or ineffective.

SECTION 2. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PUBLIC UTILITIES AND CARRIERS

*k*k

This act would create the East Bay Energy Congurtithereby the communities of the
East Bay region of the state would be authorizedeeelop facilities for electrical generation
using alternative energy sources.

This act would take effect upon passage.
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