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2012 -- S2832

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO FINANCIAL INSTITUTIONS - DEFERRED PRESETMENT
TRANSACTIONS

Introduced By:Senator Joshua Miller

Date IntroducedMarch 28, 2012

Referred ToSenate Corporations

It is enacted by the General Assembly as follows:
SECTION 1. Sections 19-14-1, 19-14-2, 19-14-4 af@dl4-6 of the General Laws in
Chapter 19-14 entitled "Licensed Activities" aredi®yy amended to read as follows:

19-14-1. Definitions. -- Unless otherwise specified, the following termalshave the

following meanings throughout chapters 14, 14.12144.3, 14.4, 14.6, 14.8nd 14.10and
14.110f this title:

(1) "Check" means any check, draft, money ordersgnal money order, or other
instrument for the transmission or payment of moregr the purposes of check cashing,
travelers checks or foreign denomination instrumesitall not be considered checks. "Check
cashing" means providing currency for checks;

(2) "Deliver" means to deliver a check to thetfjperson who in payment for the check
makes or purports to make a remittance of or agtiesface amount of the check, whether or not
the deliverer also charges a fee in addition toféise amount, and whether or not the deliverer
signs the check;

(3) "Electronic money transfer" means receivingnep for transmission within the
United States or to locations abroad by any meaaeiading, but not limited to, wire, facsimile or
other electronic transfer system;

(4) (i) "Lender" means any person who makes odsua loan within this state with the

person's own funds, regardless of whether the pésstihe hominal mortgagee or creditor on the
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instrument evidencing the loan;

(if) A loan is made or funded within this stateify of the following conditions exist:

(A) The loan is secured by real property locatethis state;

(B) An application for a loan is taken by an enygle, agent, or representative of the
lender within this state;

(C) The loan closes within this state;

(D) The loan solicitation is done by an individwath a physical presence in this state;
or

(E) The lender maintains an office in this state.

(i) The term "lender" shall also include any pam engaged in a transaction whereby
the person makes or funds a loan within this stateg the proceeds of an advance under a line
of credit over which proceeds the person has damiind control and for the repayment of
which the person is unconditionally liable. Thiartsaction is not a table funding transaction. A
person is deemed to have dominion and control theeproceeds of an advance under a line of
credit used to fund a loan regardless of whether:

(A) The person may, contemporaneously with or thhdollowing the funding of the
loan, assign or deliver to the line of credit lendee or more loans funded by the proceeds of an
advance to the person under the line of credit;

(B) The proceeds of an advance are deliveredttiirecthe settlement agent by the line
of credit lender, unless the settlement agentasatient of the line of credit lender;

(C) One or more loans funded by the proceeds @&fdmance under the line of credit is
purchased by the line of credit lender; or

(D) Under the circumstances as set forth in rdgula adopted by the director or the
director's designee pursuant to this chapter,;

(5) "Licensee" means any person licensed underctiapter;

(6) "Loan" means any advance of money or credltiting, but not limited to:

(i) Loans secured by mortgages;

(i) Insurance premium finance agreements;

(i) The purchase or acquisition of retail ingtant contracts or advances to the holders
of those contracts;

(iv) Educational loans;

(v) Any other advance of money; or

(vi) Deferred presentment transactions as defined $rsiitionAny-transaction-sueh-as
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(7) "Loan broker" means any person who, for corsp&an or gain, or in the expectation

of compensation or gain, either directly or indilgcsolicits, processes, negotiates, places ¢s sel
a loan within this state for others in the primamgrket, or offers to do so. A loan broker shall
also mean any person who is the nominal mortgageeeditor in a table funding transaction. A
loan is brokered within this state if any of thédaing conditions exist:

(i) The loan is secured by real property locatethis state;

(ii) An application for a loan is taken or recaiMgy an employee, agent or representative
of the loan broker within this state;

(i) The loan closes within this state;

(iv) The loan solicitation is done by an individlwath a physical presence in this state;
or

(v) The loan broker maintains an office in thiatet

(8) "Personal money order" means any instrumentife transmission or payment of
money in relation to which the purchaser or remitigpoints or purports to appoint the seller as
his or her agent for the receipt, transmissionhamdling of money, whether the instrument is
signed by the seller or by the purchaser or renuit@some other person;

(9) "Primary market" means the market in whicm®are made to borrowers by lenders,
whether or not through a loan broker or other candu

(10) "Principal owner" means any person who oveasitrols, votes or has a beneficial
interest in, directly or indirectly, ten percentO%t) or more of the outstanding capital stock
and/or equity interest of a licensee;

(11) "Sell" means to sell, to issue, or to deligarheck;

(12) "Small loan" means a loan of less than fiveusand dollars ($5,000), not secured
by real estate, made pursuant to the provisiomhapter 14.2 of this title;

(13) "Small loan lender" means a lender engageatiérbusiness of making small loans
within this state;

(14) "Table funding transaction” means a transactin which there is a
contemporaneous advance of funds by a lender aadsagnment by the mortgagee or creditor of
the loan to the lender;

(15) "Check casher" means a person or entity tbattompensation, engages, in whole
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or in part, in the business of cashing checks;

(16) "Deferreddepesit presentmentransaction” means any transaction such as those

commonly known as "pay-day loang} "pay-day advancéser—deferred-presentmentloans” in

aceount-will-net-be-debited-until-a—designatedfaitdatefor providing currency or a payment

instrument in_exchange for a drawer's check anéde&gg to hold the check for a deferment

period

(17) "Insurance premium finance agreement" meansgaeement by which an insured,
or prospective insured, promises to pay to an arste premium finance company the amount
advanced or to be advanced, under the agreement i@surer or to an insurance producer, in
payment of a premium or premiums on an insuranogract or contracts, together with interest
and a service charge, as authorized and limitetibyitle;

(18) "Insurance premium finance company" meansragn engaged in the business of
making insurance premium finance agreements or ideguinsurance premium finance
agreements from other insurance premium financepaores;

(19) "Simple interest" means interest computedthan principal balance outstanding
immediately prior to a payment for the actual numifedays between payments made on a loan
over the life of a loan;

(20) "Nonprofit organization" means a corporatigumalifying as a 26 U.S.C. section
501(c)(3) nonprofit organization, in the operatanwvhich no member, director, officer, partner,
employee, agent, or other affiliated person prdiitancially other than receiving reasonable
salaries if applicable;

(21) "Mortgage loan originator" has the same magsket forth in subdivision 19-14.10-
3(6);

(22) "Mortgage loan" means a loan secured in wbolm part by real property located
in this state;

(23) "Loan solicitation" shall mean an effectuatiprocurement, delivery and offer, and
advertisement of a loan. Loan solicitation alsdudes providing or accepting loan applications
and assisting persons in completing loan applinatiand/or advising, conferring, or informing
anyone regarding the benefits, terms and/or camditiof a loan product or service. Loan
solicitation does not include loan processing anlanderwriting as defined in this section. Loan

solicitation does not include telemarketing whishdefined for purposes of this section to mean
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contacting a person by telephone with the intentibcollecting such person's name, address and
telephone number for the sole purpose of allowingaatgage loan originator to fulfill a loan
inquiry;

(24) "Processes" shall mean, with respect to m,laay of a series of acts or functions
including the preparation of a loan application angporting documents performed by a person
which leads to or results in the acceptance, aphradenial, and/or withdrawal of a loan
application, including, without limitation, the r@ering of services including loan underwriting,
obtaining verifications, credit reports or appriEsaommunicating with the applicant and/or the
lender or loan broker, and/or other loan procesamgjorigination services for consideration by a
lender or loan broker. Loan processing does ndadecthe following:

(i) Providing loan closing services;

(i) Rendering of credit reports by an authorizeedit reporting agency; and

(iif) Rendering of appraisal services.

(25) "Loan underwriting”" shall mean a loan proctsst involves the analysis of risk
with respect to the decision whether to make a ltara loan applicant based on credit,
employment, assets, and other factors includinduatiag a loan applicant against a lender's
various lending criteria for creditworthiness, nmakia determination for the lender as to whether
the applicant meets the lender's pre-establistedtit@tandards and/or making a recommendation
regarding loan approval;

(26) "Negotiates" shall mean, with respect to anloto confer directly with or offer
advice directly to a loan applicant or prospectivan applicant for a loan product or service
concerning any of the substantive benefits, teanspnditions of the loan product or service;

(27) "Natural person employee" shall mean anymahferson performing services as a
bona-fide employee for a person licensed underptiogisions of Rhode Island general laws
section 19-14-1, et. seq., in return for a salagge, or other consideration, where such salary,
wage, or consideration is reported by the licemsea federal form W-2 payroll record. The term
does not include any natural person or businesty grtrforming services for a person licensed
under the provisions of Rhode Island general lawsrgturn for a salary, wage, or other
consideration, where such salary, wage, or coreideris reported by the licensee on a federal
form 1099;

(28) "Bona-fide employee" shall mean an employka ticensee who works under the
oversight and supervision of the licensee;

(29) "Oversight and supervision of the licenseedlismean that the licensee provides

training to the employee, sets the employee's hofurgrk, and provides the employee with the
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equipment and physical premises required to pertberemployee's duties;

(30) "Operating subsidiary" shall mean a majoatyred subsidiary of a financial
institution or banking institution that engagesyom activities permitted by the parent financial
institution or banking institution;

(31) "Provisional employee” means a natural persdio, pursuant to a written
agreement between the natural person and a whalhed subsidiary of a financial holding
company, as defined in The Bank Holding Company &ct1956, as amended, a bank holding
company, savings bank holding company, or thriftdimy company, is an exclusive agent for the
subsidiary with respect to mortgage loan originajcand the subsidiary: (a) holds a valid loan
broker's license and (b) enters into a written exgrent with the director or the director's designee
to include:

(i) An "undertaking of accountability" in a formrgscribed by the director or the
director's designee, for all of the subsidiary'slesive agents to include full and direct financial
and regulatory responsibility for the mortgage loaiginator activities of each exclusive agent as
if said exclusive agent was an employee of theidizsg;

(i) A business plan to be approved by the directiothe director's designee, for the
education of the exclusive agents, the handlingomisumer complaints related to the exclusive
agents, and the supervision of the mortgage logination activities of the exclusive agents;

(i) A restriction of the exclusive agents' maatge loan originators' activities to loans to
be made only by the subsidiary's affiliated bamid a

(32) "Multi-state licensing system" means a systewolving one or more states, the
District of Columbia, or the Commonwealth of Pudrico established to facilitate the sharing of
regulatory information and the licensing, applioati reporting and payment processes, by
electronic or other means, for mortgage lendersl@aal brokers, and other licensees required to
be licensed under this chapter.

(33) "Negative equity" means the difference betwdlee value of an asset and the
outstanding portion of the loan taken out to paytifie asset, when the latter exceeds the former
amount.

(34) "Loan closing services" means providing té#&vices, including title searches, title
examinations, abstract preparation, insurabilittedainations, and the issuance of title
commitments and title insurance policies, condgctioan closings, and preparation of loan
closing documents when performed by or under tipersision of a licensed attorney, licensed
title agency, or licensed title insurance company.

(35) “Deferred presentment provider” means a persogaged in providing deferred
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presentment transactions.

19-14-2. Licenses required. -- (a) No person shall engage within this state ia th

business of: (1) making or funding loans or actiscga lender or small loan lender; (2) brokering
loans or acting as a loan broker; (3) selling ckefck a fee or other consideration; (4) cashing
checks for a fee or other consideration which idekiany premium charged for the sale of goods
in excess of the cash price of the goods; (5) gdiogi electronic money transfers for a fee or
other consideration; (6) providing debt-managensamvices;er (7) performing the duties of a
mortgage loan originator without first obtainindi@ense or registration from the director or the

director's designeeor (8) making deferred presentment transactidine licensing requirement

for any person providing debt management pland sipplly to all persons, without regard for
state of incorporation or a physical presenceimdtate, who initiate or service debt management
plans for residents of this state. Special exemptioom licensing for each activity are contained
in other chapters in this title.

(b) No lender or loan broker licensee shall peaniemployee to act as a mortgage loan
originator without first verifying that such origitor is licensed under this chapter. No individual
may act as a mortgage loan originator without béoensed, or act as a mortgage loan originator
for more than one person. The license of a mortdaae originator is not effective during any
period when such mortgage loan originator is nsbeiated with a lender or loan broker licensee.

(c) Each loan negotiated, solicited, placed, foandhade without a license as required
in subsection (a) of this section shall constiauteparate violation for purposes of this chapter.

(d) No person engaged in the business of makitgakering loans in this state, whether
licensed in accordance with the provisions of diapter, or exempt from licensing, shall accept
applications or referral of applicants from, or Eayee to, any lender, loan broker or mortgage
loan originator who is required to be licensedegistered under said sections but is not licensed
to act as such by the director or the directorsghee.

19-14-4. Annual fee. -- (a) Each licensee shall pay an annual licensaddellows:

(1) Each small loan lender license and each bragrdificate, the sum of five hundred
fifty dollars ($550);

(2) Each loan broker license and each branchficat®, the sum of five hundred fifty
dollars ($550);

(3) Each lender license and each branch cergfjthe sum of one thousand one hundred
dollars ($1,100);

(4) Each sale of checks license, the sum of thueelred sixty dollars ($360);

(5) Each check cashing license, the sum of thueelted sixty dollars ($360);
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(6) Each electronic money transfer license, thm saf three hundred sixty dollars
($360);

(7) Each registration to provide debt-managementices, the sum of two hundred
dollars ($200); and

(8) Each mortgage loan originator license, the sfione hundred dollars ($100).

(9) Each deferred presentment transaction licahsesum of three hundred sixty dollars

($360).

(b) Any licensee who shall not pay the annuallfg®ecember 31 of each year shall be

subject to a daily penalty of twenty-five dollag&2b) per day, subject to a maximum of seven
hundred fifty dollars ($750). The penalty shall fwed to the director to and for the use of the
state. The penalty may be waived for good causindylirector or the director's designee, upon
written request.

19-14-6. Bond of applicant. -- (a) An applicant for any license shall file witietdirector

or the director's designee a bond to be approvedrbyor her in which the applicant shall be the
obligor.

(b) The amount of the bond shall be as follows:

(1) Small loan lenders, the sum of ten thousaridda$10,000);

(2) Loan brokers, the sum of twenty thousand de$20,000);

(3) Lenders, the sum of fifty thousand dollarsQ$®0);

(4) Sale of checks and electronic money transéensees, the sum of fifty thousand

dollars ($50,000) subject to a maximum of one heddand fifty thousand dollars ($150,000)

when aggregated with agent locations;

licensees, the sum of fifty thousand dollars ($80)Gsubject to a maximum of one hundred and

fifty thousand dollars ($150,000) when aggregatéd agent locations

(6) Foreign exchange licensees, the sum of tamstra dollars ($10,000);

(7) Each branch or agent location of a licenske, sum of five thousand dollars
($5,000);ef

(8) Each debt-management services registrantartimunt provided in section 19-14.8-
13; or

(c) The bond shall run to the state for the uséhefstate and of any person who may

have cause of action against the obligor of thedhamder the provisions of this title. The bond
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shall be conditioned upon the obligor faithfullynéorming to and abiding by the provisions of
this title and of all rules and regulations lawyuthade, and the obligor will pay to the state and t
any person any and all money that may become dwsvinig to the state or to the person from
the obligor under and by virtue of the provisiofishis title.

(d) The provisions of subsection (b)(6) of thistge shall not apply to any foreign
exchange business holding a valid electronic mdreaysfer license issued pursuant to section
19-14-1 et seq., that has filed with the divisidiibanking the bond required by subsections (b)(4)
and (b)(7) of this section.

(e) The bond shall remain in force and effectluh@é surety is released from liability by
the director or the director's designee or ungllbond is cancelled by the surety. The surety may
cancel the bond and be released from further lighihder the bond upon receipt by the director
or the director's designee of written notice of ¢hacellation of the bond at least thirty (30) days
in advance of the cancellation of the bond. Thecebation shall not affect any liability incurred
or accrued under the bond before the terminatioth@fthirty (30) day period. Upon receipt of
any notice of cancellation, the director shall pdewvritten notice to the licensee.

SECTION 2. Sections 19-14.4-4 and 19-14.4-5 ofGemeral Laws in Chapter 19-14.4
entitled "Check Cashing" are hereby amended to asddllows:

19-14.4-4. Feesfor services. -- No licensee shall:

(1) Charge check-cashing fees in excess of theemept (3%) of the face amount of the
check, or five dollars ($5.00), whichever is greatethe check is the payment of any kind of
state public assistance or federal social sechengefit;

(2) Charge check-cashing fees for personal chieckgcess ofenpercent-{10%gight
percent (8%)of the face amount of the personal check or fielads ($5.00), whichever is
greater; or

(3) Charge check-cashing fees in excess of fivegmt (5%) of the face amount of the

check or five dollars ($5.00), whichever is greater all other checks.

19-14.4-5. Posting of charges -- Endorsement -- Receipt. -- (a) In every location

licensed pursuant to this chapter, there shalltlzdl imes posted in a conspicuous place within

the licensed premises a complete and unambigudwedsie of all fees for cashing checks

deferred-deposit-transactiorgpressed as both a dollar amount and an annuz¢rgage rate,

and the initial issuance of any identification card

(b) Before a licensee shall deposit, with any la&ga institution or other insured-
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deposit-taking institution organized under the laafghe United States, a check cashed by the
licensee, the check must be endorsed with the narder which the licensee is doing business
and must include the words "licensed check castémgces".

(c) The licensee shall provide a receipt for éaahsaction for the benefit of a customer.

(d) Each check casher shall also post a list bdl waentification which is acceptable in
lieu of identification provided by the check cashEne information required by this section shall
be clear, legible, and in letters not less thantwal€(1/2) inch in height. The information shaé b
posted in a conspicuous location in the unobstduetew of the public within the check cashers'
premises. Failure to post information as requirgdHis section, or the imposition of fees or
identification requirements contrary to the infotroa posted, shall constitute a deceptive trade
practice under chapter 13.1 of title 6.

SECTION 3. Section 19-14.4-5.1 of the General LawsChapter 19-14.4 entitled

"Check Cashing" is hereby repealed.
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the-time-of the transaction.
SECTION 4. Title 19 of the General Laws entitledNENCIAL INSTITUTIONS" is
hereby amended by adding thereto the following t&rap

CHAPTER 14.11

DEFERRED PRESENTMENT TRANSACTIONS

19-14.11-1. Short title. -- This chapter may also be referred to as the “Payll@ading

Law”.

19-14.11-2. Purpose. -- The purpose of this chapter is to provide enhamegdlation of

deferred presentment transactions and prevent, feduse, and other unlawful activity associated

with deferred presentment transactions in part by:

(1) Providing for sufficient requlatory authorignd resources to monitor deferred

presentment transactions;

(2) Preventing rollovers; and

(3) Requlating the allowable fees charged in cotioe with a deferred presentment

transaction.

19-14.11-3. Definitions. -- For the purposes of this chapter:

(1) “Affiliate” means a person who, directly or ingkctly, through one or more

intermediaries controls, is controlled by, or islancommon control with, a deferred presentment

provider.

(2) “Deferment period” means the number of daysfemed presentment provider agrees

to defer depositing, presenting, or redeeming angsy instrument.

(3) “Deferred presentment transaction” means aroidepresentment transaction as

defined in subdivision 19-14-1(16).

(4) “Department” means the department of businegslation.

(5) “Director” means the director of the departmehibusiness reqgulation.

(6) “Drawer” means a customer who writes a persohatk and upon whose account the

check is drawn.

(7) “Extension of a deferred presentment agreemem¢ans continuing a deferred

presentment transaction past the deferment pegidthiing the drawer pay additional fees and

the deferred presentment provider continuing td lioé check for another deferment period.

(8) “Rollover” means the termination or extensidnacdeferred presentment agreement

by the payment of an additional fee and the coetinwolding of the check, or the substitution of

a new check by the drawer pursuant to a new def@neEsentment agreement.

(9) “Termination of a deferred presentment agredimmeans that the check that is the
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basis for the agreement is redeemed by the drayveayment in full in cash, or is deposited and

the deferred presentment provider has evidence sihelt check has cleared. Verification of

sufficient funds in the drawer’'s account by theedefd presentment provider is not sufficient

evidence to deem that the deferred deposit trapnsastterminated.

19-14.11-4. License and Exemption. -- A person may not provide deferred presentment

transaction services unless the person is licepsesuant to the provisions of chapter 19-14

except that no license to provide deferred presemtriransaction services shall be required of

any:

(1) Requlated institution, bank or credit union amged under the laws of the United

States, or subject to written notice with a dediggidRhode Island agent for service of process in

the form prescribed by the director or the diréstdesignee, of any other state within the United

States if the laws of the other state in which sbahk or credit union is organized authorizes

under conditions not substantially more restrictiven those imposed by the laws of this state, as

determined by the director or the director's desgra financial institution or credit union to

engage in the business of deferred presentmersairhon services checks in the other state; no

bank or credit union duly organized under the lafvanother state within the United States may

receive deposits, pay checks or lend money froml@eation within this state unless such bank

or _credit union has received approval from the adoe or the director's designee for the

establishment of an interstate branch office pursteachapter 19-7; or

(2) Natural person employee, as defined in subidivi49-14-1(27), who is employed by

a licensee when acting on the licensee's behalf.

19-14.11-5. Requirements for deferred presentment transactions.-- (1) Each deferred

presentment transaction must be documented in @ewragreement signed by the deferred

presentment provider and the drawer.

(2) The deferred presentment transaction agreemest be executed on the day the

deferred presentment provider furnishes curreneymayment instrument to the drawer.

(3) Each written agreement must, in addition to imfigrmation required by rule, contain

the following information:

(i) The name or trade name, address, and telepmomber of the deferred presentment

provider and the name and title of the person vignessthe agreement on behalf of the provider;

(i) The date the deferred presentment transadiomde;

(iii) The amount of the drawer’s check;

(iv) The length of the deferment period;

(v) The last day of the deferment period;
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(vi) The address and telephone number of the e fmcation;

(vi) A clear description of the drawer’s paymenbligations under the deferred

presentment transaction; and

(viii) The transaction number assigned by the lsgehlocation’s database.

(4) The deferred presentment provider must furaistopy of the deferred presentment

transaction agreement to the drawer.

(5) The face amount of a check taken for defernebgntment may not exceed five

hundred dollars ($500) exclusive of the fees alldweder this section.

(6) A deferred presentment provider or its affdiahay not charge fees that exceed ten

percent (10%) of the currency or payment instrunpeavided. However, a verification fee may

be charged as provided for in this chapter. Thepcent (10%) fee may not be applied to the

verification fee. A deferred presentment provideayncharge only those fees specifically

authorized in this chapter.

(7) The fees authorized by this section may notdikected before the drawer’s check is

presented or redeemed.

(8) A deferred presentment agreement may not ba ferm longer than thirty-one (31)

days nor less than seven (7) days.

(9) A deferred presentment provider may not reqaidrawer to provide any additional

security for the deferred presentment transactt@anyg extension or require the drawer to provide

any additional guaranty from another person.

(10) A deferred presentment provider may not inglady of the following provisions in

a deferred provider agreement:

(i) A hold harmless clause;

(i) A confession of judgment clause;

(i) Any assignment of or order for payment of wesgor other compensation for

services;

(iv) A provision in which the drawer agrees noagsert any claim or defense arising out

of the agreement; or

(v) A waiver of any provision of this section.

(11) A deferred presentment provider shall immedyaprovide the drawer with the full

amount of any check to be held, less only the &lesved under this section.

(12) The deferred presentment agreement and thwedsacheck must bear the same

date, and the number of days of the deferment ghesitall be calculated from that date. The

deferred presentment provider and the drawer mayaler or delete the date on any written
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agreement or check held by the deferred presentpnewider.

(13) For each deferred presentment transactiondéifierred presentment provider must

comply with the disclosure requirements of 12 C.Fdart 226, relating to the Federal Truth-in-

Lending Act, and Regulation Z of the Board of Gowas of the Federal Reserve Board as may

be amended from time to time. A copy of the disstesmust be provided to the drawer at the

time the deferred presentment transaction is ieitia

(14) A deferred presentment provider or its affdianay not accept or hold an undated

check or a check dated on a date other than tleotatvhich the deferred presentment provider

agreed to hold the check and signed the defereskptment transaction agreement.

(15) A deferred presentment provider must hold dnawer’'s check for the agreed

number of days, unless the drawer chooses to rette=aheck before the presentment date.

(16) Proceeds in a deferred presentment transactamnbe made to the drawer in the

form of the deferred presentment provider's paymaestrument if the deferred presentment

provider is reqgistered under part Il; however, dditional fee may not be charged by a deferred

presentment provider or its affiliate for issuingaashing the deferred presentment provider’'s

payment instrument.

(17) A deferred presentment provider may not regthe drawer to accept its payment

instrument in lieu of currency.

(18) A deferred presentment provider or its aftdianay not engage in the rollover of a

deferred presentment agreement. A deferred presantprovider may not redeem, extend, or

otherwise consolidate a deferred presentment agmtewith the proceeds of another deferred

presentment transaction made by the same or diateffi

(19) A deferred presentment provider may not ernigo a deferred presentment

transaction with a drawer who has an outstandirfgraiel presentment transaction with that

provider or with any other deferred presentmentvidier, or with a person whose previous

deferred presentment transaction with that providerwith any other provider has been

terminated for less than twenty-four (24) hourse Teferred presentment provider must verify

such information as follows:

(i) The deferred presentment provider shall maméacommon database and shall verify

whether the provider or an affiliate has an outditasy deferred presentment transaction with a

particular person or has terminated a transactitm thvat person within the previous twenty-four

(24) hours.

(i) The deferred presentment provider shall actbssdatabase established pursuant to

subdivision (23) and shall verify whether any otldaferred presentment provider has an
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outstanding deferred presentment transaction withadicular person or has terminated a

transaction with that person within the previoueriy-four (24) hours. If a provider has not

established a database, the deferred presentnmntigr may rely upon the written verification

of the drawer as provided in subdivision (20).

(20) A deferred presentment provider shall prowige following notice in a prominent

place on each deferred presentment agreementaasitfourteen (14) point type in substantially

the following form and must obtain the signaturéhaf drawer where indicated:

NOTICE

STATE LAW PROHIBITS YOU FROM HAVING MORE THAN ONE BFERRED

PRESENTMENT AGREEMENT AT ANY ONE TIME. STATE LAW ABO PROHIBITS

YOU FROM ENTERING INTO A DEFERRED PRESENTMENT AGRMENT WITHIN

TWENTY-FOUR (24) HOURS AFTER TERMINATING ANY PREVIOS DEFERRED

PRESENTMENT AGREEMENT. FAILURE TO OBEY THIS LAW CAW CREATE

SEVERE FINANCIAL HARDSHIP FOR YOU AND YOUR FAMILY.

YOU MUST SIGN THE FOLLOWING STATEMENT:

| DO NOT HAVE AN OUTSTANDING DEFERRED PRESENTMENT@REEMENT

WITH ANY DEFERRED PRESENTMENT PROVIDER AT THIS TIMEI HAVE NOT

TERMINATED A DEFERRED PRESENTMENT AGREEMENT WITHINTHE PAST

TWENTY-FOUR (24) HOURS.

(Signature of Drawer)

YOU CANNOT BE PROSECUTED IN CRIMINAL COURT FOR A CK

WRITTEN UNDER THIS AGREEMENT, BUT ALL LEGALLY AVAILABLE CIVIL MEANS

TO ENFORCE THE DEBT MAY BE PURSUED AGAINST YOU.

STATE LAW PROHIBITS A DEFERRED PRESENTMENT PROVIDERTHIS

BUSINESS) FROM ALLOWING YOU TO “ROLL OVER” YOUR DEERRED

PRESENTMENT TRANSACTION. THIS MEANS THAT YOU CANNOBE ASKED OR

REQUIRED TO PAY AN ADDITIONAL FEE IN ORDER TO FURTHR DELAY THE

DEPOSIT OR PRESENTMENT OF YOUR CHECK FOR PAYMENTF.YOU INFORM THE

PROVIDER IN PERSON THAT YOU CANNOT COVER THE CHECRKRR PAY IN FULL

THE AMOUNT OWING AT THE END OF THE TERM OF THIS AGEREMENT, YOU WILL

RECEIVE A GRACE PERIOD EXTENDING THE TERM OF THE AREEMENT FOR AN

ADDITIONAL SIXTY (60) DAYS AFTER THE ORIGINAL TERMNATION DATE,

WITHOUT ANY ADDITIONAL CHARGE. THE DEFERRED PRESENVIENT PROVIDER

SHALL REQUIRE THAT YOU, AS A CONDITION OF OBTAININGTHE GRACE PERIOD,
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COMPLETE CONSUMER CREDIT COUNSELING PROVIDED BY ANAGENCY

INCLUDED ON THE LIST THAT WILL BE PROVIDED TO YOU ¥ THIS PROVIDER.

YOU MAY ALSO AGREE TO COMPLY WITH AND ADHERE TO A EPAYMENT PLAN

APPROVED BY THAT AGENCY. IF YOU DO NOT COMPLY WITFAND ADHERE TO A

REPAYMENT PLAN APPROVED BY THAT AGENCY, WE MAY DEPGSIT OR PRESENT

YOUR CHECK FOR PAYMENT AND PURSUE ALL LEGALLY AVAIIABLE CIVIL

MEANS TO ENFORCE THE DEBT AT THE END OF THE SIXTY6Q) DAY GRACE

PERIOD.

(21) The deferred presentment provider may not si€po present the drawer’s check if

the drawer informs the provider in person thatdfever cannot redeem or pay in full in cash the

amount due and owing the deferred presentmentgenviNo additional fees or penalties may be

imposed on the drawer by virtue of any misrepregent made by the drawer as to the

sufficiency of funds in the drawer’s account. Adutial fees may not be added to the amounts

due and owing to the deferred presentment provider.

(22) If, by the end of the deferment period, thawbkr informs the deferred presentment

provider in person that the drawer cannot redeepawgiin full in cash the amount due and owing

the deferred presentment provider, the deferreseptenent provider shall provide a grace period

extending the term of the agreement for an additiosixty (60) days after the original

termination date, without any additional charge.

() The provider shall require that as a conditmfnproviding a grace period, that the

drawer make an appointment with a consumer credingeling agency within seven (7) days

after the end of the deferment period and completecounseling by the end of the grace period.

The drawer may agree to, comply with, and adhera tepayment plan approved by the

counseling agency. If the drawer agrees to comjily and adhere to a repayment plan approved

by the counseling agency, the provider must alsopdp with and adhere to that repayment plan.

The deferred presentment provider may not deposiresent the drawer’s check for payment

before the end of the sixty (60) day grace periotbss the drawer fails to comply with such

conditions or the drawer fails to notify the prosidof such compliance. Before each deferred

presentment transaction, the provider may verbadlyise the drawer of the availability of the

grace period consistent with the written noticesibdivision (20), and may not discourage the

drawer from using the grace period.

(i) At the commencement of the grace period, théeded presentment provider shall

provide the drawer:

(A) Verbal notice of the availability of the graperiod consistent with the written notice
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in subdivision (20).

(B) A list of approved consumer credit counseliggrcies prepared by the department.

The department list shall include nonprofit consumedit counseling agencies affiliated with

the National Foundation for Credit Counseling whicbvide credit counseling services to state

residents in person, by telephone, or throughriternet. The department list must include phone

numbers for the agencies, the counties served dagencies, and indicate the agencies that

provide telephone counseling and those that proliternet counseling. The department shall

update the list at least once each year.

(C) The following notice in at least fourteen (pint type in substantially the following

form:

AS A CONDITION OF OBTAINING A GRACE PERIOD EXTENDIS THE TERM

OF YOUR DEFERRED PRESENTMENT AGREEMENT FOR AN ADDONAL SIXTY

(60) DAYS, UNTIL [DATE], WITHOUT ANY ADDITIONAL FEES, YOU MUST

COMPLETE CONSUMER CREDIT COUNSELING PROVIDED BY ANAGENCY

INCLUDED ON THE LIST THAT WILL BE PROVIDED TO YOU ¥ THIS PROVIDER.

YOU MAY ALSO AGREE TO COMPLY WITH AND ADHERE TO A EPAYMENT PLAN

APPROVED BY THE AGENCY. THE COUNSELING MAY BE IN HESON, BY

TELEPHONE, OR THROUGH THE INTERNET. YOU MUST NOTIFYS WITHIN SEVEN

(7) DAYS, BY [DATE], THAT YOU HAVE MADE AN APPOINTMENT WITH A

CONSUMER CREDIT COUNSELING AGENCY. YOU MUST ALSO NOFY US WITHIN

SIXTY (60) DAYS, BY [DATE], THAT YOU HAVE COMPLETED THE CONSUMER

CREDIT COUNSELING. WE MAY VERIFY THIS INFORMATION WIH THE AGENCY.

IF YOU FAIL TO PROVIDE THE SEVEN (7) DAY OR SIXTYQ0) DAY NOTICE, OR IF

YOU HAVE NOT MADE THE APPOINTMENT OR COMPLETED THECOUNSELING

WITHIN THE TIME REQUIRED, WE MAY DEPOSIT OR PRESENYOUR CHECK FOR

PAYMENT AND PURSUE ALL LEGALLY AVAILABLE CIVIL MEAN S TO ENFORCE

THE DEBT.

(iii) If a drawer completes an approved paymentpthe deferred presentment provider

shall pay one-half (1/2) of the drawer’s fee foe tbeferred presentment agreement to the

consumer credit counseling agency.

(23) The department shall implement a common datapath real-time access through

an _Internet connection for deferred presentmenvigeos, as provided in this chapter. The

database must be accessible to the departmenhamtkferred presentment providers in order to

verify whether any deferred presentment transasti@am® outstanding for a particular person.
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Deferred presentment providers shall submit sucta defore entering into each deferred

presentment transaction in such format as reguoyedile, including the drawer’s name, social

security number or employment authorization alieimmher, address, driver’'s license number,

amount of the transaction, date of transaction,ddie that the transaction is closed, and such

additional information as is required by rule. Tiepartment may promulgate requlations to

impose a reasonable fee per transaction for datarthst be submitted by a deferred presentment

provider. A deferred presentment provider may mlythe information contained in the database

as accurate and is not subject to any adminisergienalty or civil liability due to relying on

inaccurate information contained in the databaseleferred presentment provider must notify

the department, in a manner as prescribed by wiflein fifteen (15) business days after ceasing

operations or no longer holding a license undes dhapter. Such notification must include a

reconciliation of all open transactions. If the ypder fails to provide notice, the department shall

take action to administratively release all oped panding transactions in the database after the

office becomes aware of the closure. This sectioeschot affect the rights of the provider to

enforce the contractual provisions of the defemeglsentment agreements through any civil

action allowed by law. The department may adoptilsgmpns to administer this subsection and to

ensure that the database is used by deferred pmesgnproviders in accordance with this

chapter.

(24) A deferred presentment provider may not accompire than one check or

authorization to initiate more than one automatéxhrcaghouse transaction to collect on a

deferred presentment transaction for a single oEdggresentment transaction.

19-14.11-6. Database for deferred presentment providers - Not a public record. --

Information that identifies a drawer or a deferpedsentment provider contained in the database

authorized under this chapter is confidential aotl an public record. A deferred presentment

provider may access information that it has enteredthe database and may obtain an eligibility

determination for a particular drawer based onrmfttion in the database.

19-14.11-7. Deposit and redemption. -- (a) The deferred presentment provider or its

affiliate may not present the drawer’s check betbeend of the deferment period, as reflected

in the deferred presentment transaction agreement.

(b) Before a deferred presentment provider preghetsirawer’s check, the check must

be endorsed with the name under which the def@mesentment provider is doing business.

(c) Notwithstanding subsection (a), in lieu of mesnent, a deferred presentment

provider may allow the check to be redeemed attiamy upon payment of the face amount of the

drawer’s check. However, payment may not be madienform of a personal check. Upon
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redemption, the deferred presentment provider gieslirn the drawer’'s check and provide a

signed, dated receipt showing that the drawer’slchas been redeemed.

(d) A drawer may not be required to redeem hiseordheck before the agreed-upon date;

however, the drawer may choose to redeem the diefoke the agreed-upon presentment date.

19-14.11-8. Worthless checks. -- (a) If a check is returned to a deferred presentmen

provider from a payor financial institution due lack of funds, a closed account, or a stop-

payment order, the deferred presentment provider seak collection in the normal course of

business. Except as otherwise provided in thigtelnaan individual who issues a personal check

to a deferred presentment provider under a defagsredentment agreement is not subject to

criminal penalty.

(b) If a check is returned to a deferred presentnpeavider from a payor financial

institution due to insufficient funds, a closed @mat, or a stop-payment order, the deferred

presentment provider may pursue all legally avéslativil remedies to collect the check,

including, but not limited to, the imposition ofl @harges imposed on the deferred presentment

provider by the financial institution. In its codion practices, a deferred presentment provider

must comply with the prohibitions against harasdmen abuse, false or misleading

representations, and unfair practices that areagued in the Fair Debt Collections Practices Act,

15 U.S.C. ss. 1692d, 1692¢e, and 1692f as may bededdrom time to time.

(c) A deferred presentment provider may not asfiesscost of collection, other than

charges for insufficient funds as allowed by lavithaut a judgment from a court of competent

jurisdiction.

19-14.11-9. Rules and requlations. -- The director or the director's designee is

authorized, directed and empowered to promulgdés mnd regulations, in addition to any other

rule making powers conferred on the director urdisrtitle, as may be required to implement the

provisions of this law, however, such rules anditatipns must provide that licensees maintain:

(1) Continuously, for each licensed premises, ticassets of at least ten thousand dollars

($10,000);

(2) Insurance issued by an insurance companydanimity company, authorized to do

business under the laws of this state, which shallire the applicant against loss by theft,

burglary, robbery or forgery in principal sum, astaimined by the director or the director's

designee, which shall in no event be less tharihteusand dollars ($10,000) nor more than one

hundred thousand dollars ($100,000). The requineguats shall bear a relationship to the liquid

assets on hand at the licensed location; and

(3) An adequate written policy and affirmative pram to insure compliance with state
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19-14.11-10. Penalties for unlicensed activity - Internet providers. -- Any person and

the several members, officers, directors, agerdssamloyees of any person who are involved in

the operation of any unlicensed deferred presertttn@nsaction services businesses, including,

but not limited to businesses conducting unlicendeftrred presentment transaction services

through the Internet shall have violated this cbapind be subject to any and all criminal and

administrative penalties levied by this title.

19-14.4-11. Severability. -- If any provision of this chapter or the applicatioh this

chapter to any person or circumstances is heldlichva unconstitutional, the invalidity or

unconstitutionality shall not affect the other pgedons or applications of this chapter that can be

given effect without the invalid or unconstitutidimaovisions or application, and to this end the

provisions of this chapter are declared to be sdbler

19-14.4-12. Transition for Check Cashing Licensees. -- Persons with a license to cash

checks that was issued on or before July 1, 20t8uput to chapter 19-14.4 shall, without the

requirement for an initial application, receiveieehse under this chapter to provide deferred

presentment transaction services as long as susbrpbas a bond on file with the department in

compliance with section 19-14-6 as of July 1, 20 department shall issue such new licenses

as required herein by August 15, 2012. On July0122and thereafter, all such persons affected

herein shall be subject to all the requirements dadeferred presentment license under this

chapter, including, but not limited to, all applta fees, bonds and renewal applications.

SECTION 5. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO FINANCIAL INSTITUTIONS - DEFERRED PRESETMENT
TRANSACTIONS

*k*k

This act would provide for separate licensing regents for check cashers and pay day
lenders. This act would also create the pay dagimgnlaw in order to subject pay day lenders to
various consumer protecting provisions.

This act would take effect upon passage.
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