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STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO PUBLIC RECORDS -- ACCESS TO PUBLIC REBDS

Introduced By:Senators Sheehan, Miller, Jabour, NesselbushRimhdrdo

Date IntroducedFebruary 16, 2012

Referred ToSenate Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Sections 38-2-2, 38-2-3, 38-2-4, 38-38-2-8 and 38-2-9 of the General
Laws in Chapter 38-2 entitled "Access to Publicdds" are hereby amended to read as follows:

38-2-2. Definitions. -As used in this chapter:

(1) "Agency" or "public body" shall mean any exeweef legislative, judicial, regulatory,
or administrative body of the state, or any pditisubdivision thereof; including, but not limited
to, any department, division, agency, commissiaarth, office, bureau, authority, any school,
fire, or water district, or other agency of Rhodkuhd state or local government which exercises
governmental functions, any authority as definedgeaation 42-35-1(b), or any other public or
private agency, person, partnership, corporatiomusiness entity acting on behalf of and/or in
place of any public agency.

(2) "Chief administrative officer" means the highesithority of the public bodys
delined-in-subsection{a)-ofthis-section

(3) "Prevailing plaintiff* means and shall includeose persons and entities deemed
prevailing parties pursuant to 42 U.S.C. sectiog819

(4) "Public business" means any matter over whiah public body has supervision,
control, jurisdiction, or advisory power.

(5) “Records or reports reflecting the initial atfemeans the initial face sheet of the law

enforcement department’s report, as well as the daforcement department’s initial written

narrative statement, pertaining to the arrest aidurit.
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£5)(6) "Public record" or "public records" shall meanddicuments, papers, letters, maps,
books, tapes, photographs, films, sound recordingggnetic or other tapes, electronic data
processing records, computer stored data (inclueliectronic mail messages, except specifically
for any electronic mail messages of or to electfidials with or relating to those they represent
and correspondence of or to elected officials ieirttofficial capacities) or other material
regardless of physical form or characteristics nadeceived pursuant to law or ordinance or in
connection with the transaction of official busiedsy any agency. For the purposes of this

chapter, the following records shall not be deepulic:

(A)(I) (&) All recordswhich are identifiable to an individual applicant benefits, client,

employment-security—pupilrecords;—allrecordiating to a client/attorney relationship and to a
doctor/patient relationshipincluding and all persenrat-ormedical information relating to an

individual in any files+

(b) Personnel and other personal individuidigntifiable records, the disclosure of which

would constitute a clearly unwarranted invasionpefsonal privacyprovided, however, with
respect to employees, the name, gross salaryy salage, total cost of paid fringe benefits, gross
amount received in overtime, amshy other remuneration in addition to salary, jobetitjob
description, dates of employment and positions tdfld the state or municipality, work location,

business telephone numb#re—cityortown-of residenegnd date of termination shall be public.

For the purposes of this section “remuneration’llsimtlude any payments received by an

employee as a result of termination, or otherwes®ihg employment.

(I1) Notwithstanding the provisions of this sectjar any other provision of the general
laws to the contrary, the pension records of alb@es who are either current or retired members
of the retirement systemestablished-by-the-general-taas well as all persons who become
members of those retirement systems after Jund99] shall be open for public inspection.
"Pension records" as used in this section shalluditec all records containing information
concerning pension and retirement benefits of atireend retired members of the retirement
systemsestablished-in-title 8-title 36,-title 42 —andetid5 and future members of said systems,
including all records concerning retirement cregitschased and the ability of any member of
the retirement system to purchase retirement aelitt excluding all information regarding the
medical condition of any person and all informatiaentifying the member's designated

beneficiary or beneficiaries.
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(B) Trade secrets and commercial or financial imfation obtained from a person, firm,
or corporation which is of a privileged or confidi@hnature.

(C) Child custody and adoption records, recordslleditimate births, and records of
juvenile proceedings before the family court.

(D) All records maintained by law enforcement agesidor criminal law enforcement
and all records relating to the detection and itigagon of crime, including those maintained on
any individual or compiled in the course of a cnali investigation by any law enforcement
agency. Provided, however, such records shall aaldemed public only to the extent that the
disclosure of the records or information (a) couvddsonably be expected to interfere with
investigations of criminal activity or with enforoent proceedings, (b) would deprive a person of
a right to a fair trial or an impartial adjudicatiqc) could reasonably be expected to constitute a
unwarranted invasion of personal privacy, (d) corddsonably be expected to disclose the
identity of a confidential source, including a stabcal, or foreign agency or authority, or any
private institution which furnished information am confidential basis, or the information
furnished by a confidential source, (e) would disel techniques and procedures for law
enforcement investigations or prosecutions, or dalisclose guidelines for law enforcement
investigations or prosecutions or (f) could reabbnae expected to endanger the life or physical
safety of any individual. Records relating to masragnt and direction of a law enforcement
agency and records or reports reflecting the inétreest of an adult and the charge or charges
brought against an adult shall be public.

(E) Any records which would not be available by lawrule of court to an opposing
party in litigation.

(F) Scientific and technological secrets and theusw plans of military and law
enforcement agencies, the disclosure of which wentthnger the public welfare and security.

(G) Any records which disclose the identity of ttantributor of a bona fide and lawful
charitable contribution to the public body whenepablic anonymity has been requested of the
public body with respect to the contribution by duatributor.

(H) Reports and statements of strategy or negotiaitivolving labor negotiations or
collective bargaining.

() Reports and statements of strategy or negotiatiith respect to the investment or
borrowing of public funds, until such time as thésamsactions are entered into.

(J) Any minutes of a meeting of a public body whante not required to be disclosed
pursuant to chapter 46 of title 42.

(K) Preliminary drafts, notes, impressions, memdeanworking papers, and work
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products; provided, however, any documents subdnétea public meeting of a public body shall
be deemed public.

(L) Test questions, scoring keys, and other exatioinadata used to administer a
licensing examination, examination for employmentpoomotion, or academic examinations;
provided, however, that a person shall have thatrig review the results of his or her
examination.

(M) Correspondence of or to elected officials wothrelating to those they represent and
correspondence of or to elected officials in tiofficial capacities.

(N) The contents of real estate appraisals, engimgeor feasibility estimates and
evaluations made for or by an agency relative ® abquisition of property or to prospective
public supply and construction contracts, untillstime as all of the property has been acquired
or all proceedings or transactions have been tetedhor abandoned; provided the law of
eminent domain shall not be affected by this ptliowis

(O) All tax returns.

(P) All investigatory records of public bodies, lwithe exception of law enforcement
agencies, pertaining to possible violations ofusgtrule, or regulation other than records oflfina
actions taken provided that all records prior tarfal notification of violations or noncompliance
shall not be deemed to be public.

(Q) Records of individual test scores on professiogertification and licensing
examinations; provided, however, that a person slazk the right to review the results of his or
her examination.

(R) Requests for advisory opinions until such tesehe public body issues its opinion.

(S) Records, reports, opinions, information, andteshents required to be kept
confidential by federal law or regulation or stkte, or rule of court.

(T) Judicial bodies are included in the definitionly in respect to their administrative
function provided that records kept pursuant togtwvisions of chapter 16 of title 8 are exempt
from the operation of this chapter.

(V) Library records which by themselves or whenmaixeed with other public records,
would reveal the identity of the library user resfireg, checking out, or using any library
materials.

(V) Printouts from TELE — TEXT devices used by peowho are deaf or hard of
hearing or speech impaired.

(W) All records received by the insurance divisioh the department of business

regulation from other states, either directly orotlgh the National Association of Insurance
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Commissioners, if those records are accorded cemtii treatment in that state. Nothing
contained in this title or any other provision afiM shall prevent or be construed as prohibiting
the commissioner of insurance from disclosing oties confidential information to the
insurance department of this or any other stateoantry, at any time, so long as the agency or
office receiving the records agrees in writing tddhit confidential in a manner consistent with
the laws of this state.

(X) Credit card account numbers in the possessiostaie or local government are
confidential and shall not be deemed public records

(Y) Any documentary material, answers to writteeirogatories, or oral testimony
provided under any subpoena issued under Rhodeallgkneral law section 9-1.1-6.

(i) However, any reasonably segregable portioragbublic record excluded by this
section shall be available for public inspectiofierathe deletion of the information which is the
basis of the exclusion, if disclosure of the seghbég portion does not violate the intent of this

section.

38-2-3. Right to inspect and copy records — Duty tmaintain minutes of meetings —

Procedures for access- (a) Except as provided in section 38{&6), all records maintained

or kept on file by any public body, whether or tlaise records are required by any law or by any

rule or regulation, shall be public records andrgperson or entity shall have the right to inspect

and/or copy those records at such reasonable 8m@ag be determined by the custodian thereof.
(b) Each public body shall make, keep, and maintaitten or recorded minutes of all

meetings.

(c) Each public body shall establighitten procedures regarding access to public records
but shall not require written requests for pubfiftormation available pursuant to R.1.G.L. section
42-35-2 or for other documents prepared for or ingaalailable to the public. These written

procedures must include, but need not be limitedhe identification of a designated public

records officer or unit, how to make a public recoequest, and where a public record request

should be made, and a copy of these procedurelsbehabsted on the public body's website if

such a website is maintained and be made othermgiadily available to the public. The

unavailability of a designated public records dadfishall not be deemed good cause for failure to

timely comply with a request to inspect and/or cpoylic records. A written request for public

records need not be made on a form established pybic body provided the request is
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(d) A public body shall permit the inspection ompgmg within ten (10) business days

after receiving a request. If the inspection oryiogp cannot be completed within ten (10)

business days, the public body may have an addltimrenty (20) business days to respond if it

asserts in writing that due to the voluminous retof the request, the number of requests for

records pending, the difficulty in searching fodaetrieving or copying the requested records, or

the review of the records is such that additiomaktis necessary to avoid imposing an undue

burden on the public body. Any such explanation tnmesparticularized to the specific request

made. If a request is such that search and rektngvaasonably expected to exceed thirty (30)

business days, a public body may apply to the ragtoigeneral to further extend the time to

comply, except that where the request for recasdrade to the department of attorney general,

the attorney general may apply to the superior tcmufurther extend the time to comply. All

copying and search and retrieval fees shall be edaiiva public body fails to produce requested

records in a timely manner; provided, however, timt production of records shall not be

deemed untimely if the public body is awaiting liptef payment for costs properly charged

under this chapter.

(eXd) If a public record is in active use or in storagel, therefore, not available at the
time a person requests access, the custodiansshiaiform the person and make an appointment
for the citizen to examine such records as exmrdily as they may be made available.

(f)te) Any person or entity requesting copies of pubdicards may elect to obtain them
in any and all media in which the public agencgapable of providing them. Any public body
which maintains its records in a computer storaggtesn shall provide any data properly
identified in a printout or other reasonable fornaet requested.

(9)# Nothing in this section shall be construed as iregua public body to reorganize,
consolidate, or compile data not maintained bypihiglic body in the form requested at the time
the request to inspect the public records was madept to the extent that such records are in an
electronic format and the public body would notipeluly burdened in providing such data.

(h)g) Nothing in this section is intended to affect fhablic record status of information
merely because it is stored in a computer.

()" No public records shall be withheld based on thpgase for which the records are

sought nor shall a public body require, as a conditibfutfilling a public records request, that a

person or entity provide a reason for the requegirovide personally identifiable information

about him/herself.

(1) At the election of the person or entity requestthe public records, the public body
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shall provide copies of the public records eledtaliy if available, by facsimile, or by mail in

accordance with the requesting person or entitgtsoe, unless complying with that preference

would be unduly burdensome. The person requestitigedy shall be responsible for the actual

cost of delivery, if any.

(k)(1) Notwithstanding the provisions of subsecti@l), the following information

reflecting the arrest of an adult shall be maddlava within three (3) days after receiving a

request and may not be redacted except as probEed:

(i) Full name of the arrested adult;

(i) Home address of the arrested adult unlessgdsinwould identify a crime victim;

(iii) Date of birth of the arrested adult;

(iv) Race and gender of the arrested adult;

(v) Charge or charges;

(vi) Date of arrest;

(vil) Time of arrest;

(viii) Name of the arresting officer, unless dosmwould identify an undercover officer.

(2) This provision shall apply to arrests made inifive (5) days prior to the request.

38-2-4. Cost. {a) Subject to the provisions of section 38-2-Bullic body must allow
copies to be made or provide copies of public @xoihe cost per copied page of written
documents provided to the public shall not exceftdeh cents ($.15) per page for documents
copyable on common business or legal size pap@ubAc body may not charge more than the

reasonable actual cost for providing electroniorésor retrieving records from storage where

the public body is assessed a retrieval fee.

(b) A reasonable charge may be made for the searchtrieval of documents. Hourly

costs for a search and retrieval shall not excdezbfm dollars ($15.00) per hour and no costs

shall be charged for the first hour of a searchmetrieval. For purposes of this subsection any

person or entity submitting multiple requests t® shhme public body within a thirty (30) day time

period shall be considered as one request.

(c) Copies of documents shall be provided and dach and retrieval of documents
accomplished within a reasonable time after a retgdepublic bodyupon requesshall provide
an estimate of the costs of a request for docunpeitsto providing copies.

(d) Upon request, the public body shall provide edailed itemization of the costs
charged for search and retrieval.

(e) A court may reduce or waive the fees for cabt@rged for search or retrieval if it

determines that the information requested is irptlitaic interest because it is likely to contribute

LC00288/SUB A - Page 7 of 11
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significantly to public understanding of the op&mas or activities of the government and is not
primarily in the commercial interest of the reqeest

38-2-7. Denial of access. @) Any denial of the right to inspect or copy retyin

whole or in partprovided for under this chapter shall be madééoperson or entity requesting

the rightby

eciravriting
giving the specific reasons for the denial withem t(10) business days of the request and
indicating the procedures for appealing the deildatept for good cause shown, any reason not
specifically set forth in the denial shall be dedmaived by the public body.

(b) Failure to comply with a request to inspecttopy the public record within the ten
(10) business day period shall be deemed to benimld&xcept that for good cause, this limit

may be extendeder—a—periodnot-to—exceedthirty{(30)businesssdimy accordance with

subsection 38-2-3(d) of this chapter

(c) A public body that receives a request to inspecopy records that do not exist or are

not within its custody or control shall, in respor to the request in accordance with this

chapter, state in writing that a reasonable sdasshbeen conducted for the requested records and

that it does not have or maintain the requesteardsc

38-2-8. Administrative appeals. {a) Any person or entity denied the right to ingpeec

record of a public bodypy-the—custodian—of-therecoray petition the chief administrative

officer of that public body for a review of the deninations made by his or her subordinate. The
chief administrative officer shall make a final elehination whether or not to allow public
inspection within ten (10) business days afterstitiemission of the review petition.

(b) If the custodian of the records thie chief administrative officer determines tha t

record is not subject to public inspection, thesparor entity seeking disclosure may file a
complaint with the attorney general. The attornepegal shall investigate the complaint and if
the attorney general shall determine that the afiegs of the complaint are meritorious, he or
she may institute proceedings for injunctive orlaextory relief on behalf of the complainant in
the superior court of the county where the recerhaintained. Nothing within this section shall
prohibit any individual or entity from retaining ipate counsel for the purpose of instituting
proceedings for injunctive or declaratory relieftire superior court of the county where the
record is maintained.

(c) The attorney general shall consider all conmpéafiled under this chapter to have also
been filed pursuant to the provisions of sectio@38(a), if applicable.

(d) Nothing within this section shall prohibit thetorney general from initiating a

complaint on behalf of the public interest.
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38-2-9. Jurisdiction of superior_court. —(a) Jurisdiction to hear and determine civil

actions brought under this chapter is hereby vastdte superior court.

(b) The court may examine any record which is tbbject of a suit in camera to
determine whether the record or any part thereof beawithheld from public inspection under
the terms of this chapter.

(c) Actions brought under this chapter may be adgdron the calendar upon motion of.
any party, or sua sponte by the court made in decme with the rules of civil procedure of the
superior court.

(d) The court shall impose a civil fine not exceedbnre-thousand-dollars{$1,90flve

thousand dollars ($5,00@painst a public body or official found to have coitted a knowing

and willful violation of this chapter, arghall mayaward reasonable attorney fees/andosts to

the prevailing plaintifiif the court determines that the defendant’s caskeld a grounding in fact

or in existing law or a good faith argument foresdion, modification, or reversal of existing

law. The court shall further order a public body fouadhave wrongfully denied access to public
records to provide the records at no cost to tlewailing party; provided, further, that in the
event that the court, having found in favor of tredendant, finds further that the plaintiff's case
lacked a grounding in fact or in existing law or good faith argument for the extension,
modification, or reversal of existing law, the coaray award attorneys fees @mdcosts to the

prevailing defendanA judgment in the plaintiff’'s or defendant’s faveinall not be a prerequisite

to either party obtaining an award of attorney faed/or costs from the court.

SECTION 2. Chapter 38-2 of the General Laws entitleccess to Public Records" is
hereby amended by adding thereto the followingiserct

38-2-3.16.Compliance by agencies and public bodies.Not later than January 1, 2013,

and annually thereafter, the chief administratoeath agency and each public body shall certify

to the attorney general that all officers and eiypds who have the authority to grant or deny

persons or entities access to records under thapteh have been provided orientation and

training regarding this chapter. The attorney ogaheray, in accordance with the provisions of

chapter 35 of title 42, promulgate rules and repig necessary to implement the requirements

of this section.

SECTION 3. Section 38-2-6 of the General Laws irafthar 38-2 entitled "Access to

Public Records" is hereby repealed.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PUBLIC RECORDS -- ACCESS TO PUBLIC REBDS

*%k%k

This act would make various amendments to the adogsublic records act.

This act would take effect on September 1, 2012.
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