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2012 -- S 2449

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO PUBLIC PROPERTY AND WORKS -- STATE PURIASES

Introduced By:Senator Michael J. McCaffrey

Date IntroducedFebruary 16, 2012

Referred ToSenate Finance

It is enacted by the General Assembly as follows:
SECTION 1. Sections 37-2-2, 37-2-7 and 37-2-18hef General Laws in Chapter 37-2
entitled "State Purchases" are hereby amendeddtoazfollows:

37-2-2. General provisions. -- (a) This chapter shall be liberally construed applied to

promote its underlying purposes and policies.

(b) The underlying purposes and policies of thiaater are to:

(1) Simplify, clarify, and modernize the law gomarg purchasing by the state of Rhode
Island and its local public agencies;

(2) Permit the continued development of purchapwligies and practices;

(3) Make as consistent as possible the purchdawgyamong the various states;

(4) Provide for increased public confidence in tcedures followed in public
procurement;

(5) Insure the fair and equitable treatment ofpalisons who deal with the procurement
system of the state;

(6) Provide increased economy in state and pudgency procurement activities by
fostering effective competition;

(7) Provide safeguards for the maintenance obaysement system of quality, integrity
and highest ethical standards; and

(8) Ensure that a public agency, acting througleiisting internal purchasing function,

adheres to the general principles, policies andtiges enumerated herein.
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(c) The awarding authority shall award contractsspant to this chapter in that it is the

intention of this chapter that all contracts goesrioy this chapter shall be awarded to the lowest

responsive and responsible bidder pursuant toose8f-2-18. Provided, that “palpable abuse of

discretion” shall not be a standard in consideratbany bid protests pursuant to any provision

of this chapter.

37-2-7. Definitions. -- The words defined in this section have the meanswf forth

below whenever they appear in this chapter, urtlesscontext in which they are used clearly
requires a different meaning or a different deffamitis prescribed for a particular section, group
of sections, or provision:

(1) "Business" means any corporation, partnershgividual, sole proprietorship, joint
stock company, joint venture, or any other legaitgthrough which business is conducted.

(2) "Change order" means a written authorizatiogned by the purchasing agent
directing or allowing the contractor to proceedhaéhanges, alterations, or modifications to the
terms, conditions, or scope of work on a previoasiyarded contract

(3) "Chief purchasing officer" shall mean: (i) far state agency, the director of the
department of administration, and (ii) for a puldigency, the executive director or the chief
operational officer of the agency.

(4) "Construction" means the process of buildialiering, repairing, improving, or
demolishing any public structures or building, ¢hey public improvements of any kind to any
public real property. It does not include the roatmaintenance or repair of existing structures,
buildings, or real property performed by salariebloyees of the state of Rhode Island in the
usual course of their jobs.

(5) "Contract” means all types of agreements,uitidlg grants and orders, for the
purchase or disposal of supplies, services, carigiry or any other item. It includes awards;
contracts of a fixed-price, cost, cost-plus-a-fited, or incentive type; contracts providing for
the issuance of job or task orders; leases; letatracts; purchase orders; and construction
management contracts. It also includes supplememgeements with respect to any of the
foregoing. "Contract" does not include labor cotiisavith employees of state agencies.

(6) "Contract amendment" means any written ali@nain the specifications, delivery
point, rate of delivery, contract period, priceaqtity, or other contract provisions of any exigtin
contract, whether accomplished by unilateral adtiosccordance with a contract provision, or by
mutual action of the parties to the contract. tiludes bilateral actions, such as supplemental
agreements, and unilateral actions, such as chardgrs, administrative changes, notices of

termination, and notices of the exercise of a @mttoption.
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(7) "Contractor" means any person having a conwéh a governmental body.

(8) "Data" means recorded information, regardéégerm or characteristic.

(9) "Designee" means a duly authorized represeatatff a person holding a superior
position.

(10) "Employee" means an individual drawing a isefeom a state governmental entity.

(11) "State governmental entity" means any ertigated as a legislative body or a
public or state agency by the general assemblystitution of this state, except for municipal,
regional, or county governmental entities.

(12) "May" means permissive.

(13) "Negotiation" means contracting by either thethod set forth in section 37-2-19,
37-2-20, or 37-2-21.

(14) "Person" means any business, individual, megdion, or group of individuals.

(15) "Procurement" means the purchasing, buyirmtimg, leasing, or otherwise
obtaining of any supplies, services, or constructio also includes all functions that pertain to
the obtaining of any supply, service, or constarctiitem, including a description of
requirements, selection and solicitation of soyrgeeparation, and award of contract, and all
phases of contract administration.

(16) "Public agency" shall mean the Rhode Islandustrial recreational building
authority, the Rhode Island economic developmemparation, the Rhode Island industrial
facilities corporation, the Rhode Island refundb@nd authority, the Rhode Island housing and
mortgage finance corporation, the Rhode Islanduresorecovery corporation, the Rhode Island
public transit authority, the Rhode Island studédn authority, the Howard development
corporation, the water resources board corporateRhode Island health and education building
corporation, the Rhode Island higher educationstmste authority, the Rhode Island turnpike
and bridge authority, the Blackstone Valley disttommission, the Narragansett Bay water
guality management district commission, the Rhagantd telecommunications authority, the
convention center authority, the Channel 36 foundatthe Rhode Island lottery commission
their successors and assigns, any other body @igyand politic which has been or will be
created or established within this state exceptitigs and towns, and the board of governors for
higher education for all purchases which are furtletestricted, sponsored, or auxiliary monies.

(17) "Purchase request" or "purchase requisitinaans that document whereby a using
agency requests that a contract be entered intabt&@in goods and/or services for a specified
need, and may include, but is not limited to, teehnical description of the requested item,

delivery requirements, transportation mode requergeria for evaluation of proposals, and/or
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preparation of suggested sources of supply, amatnivdtion supplied for the making of any
written determination and finding required by sactB7-2-6.

(18) "Purchasing agency" means any state goveranentity which is authorized by
this chapter, its implementing regulations, or bgywof delegation from the chief purchasing
officer to contract on its own behalf rather thamtgh the central contracting authority of the
chief purchasing officer.

(19) "Purchasing agent" means any person autlibi®@e a governmental entity in
accordance with procedures prescribed by reguktimnenter into and administer contracts and
make written determinations and findings with resge contracts. The term also includes an
authorized representative acting within the linotsauthority. "Purchasing agent" also means the
person appointed in accordance with section 37-2-1.

(20) "Services" means the rendering, by a cordraof its time and effort rather than the
furnishing of a specific end product, other thamorés which are merely incidental to the required
performance of services. "Services" does not irellabor contracts with employees of state
agencies.

(21) "Shall" means imperativand shall not be modified, limited or conditioned o

replaced by the “palpable abuse of discretion” cath of review, or otherwise rendered other

than an imperative

(22) "State" means the state of Rhode Island agdhits departments or agencies and
public agencies.

(23) "Supplemental agreement” means any contradifivation which is accomplished
by the mutual action of the parties.

(24) "Supplies" means all property, including, bot limited to, leases of real property,
printing, and insurance, except land or permangatest in land.

(25) "Using agency" means any state governmemiitlyevhich utilizes any supplies,
services, or construction purchased under thistehap

(26) As used in section 37-2-59, "architect" omdimeer" services means those
professional services within the scope of practi€architecture, professional engineering, or
registered land surveying pertaining to constructias defined by the laws of this state.
"Consultant"” means any person with whom the statioa a public agency has a contract which
contract provides for the person to give directiwrinformation as regards a particular area of
knowledge in which the person is a specialist anldas expertise.

(27) For purposes of sections 37-2-62 -- 37-2"@dDectors" means those members of a

public agency appointed pursuant to a statute wangpcise the governing authority of the board,
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commission, authority, and/or corporation.

(28) "State agency" means any department, comwnisstouncil, board, bureau,
committee, institution, or other governmental gntif the executive or judicial branch of this
state not otherwise established as a body corparatepolitic, and includes, without limitation,
the board of governors for higher education exéappurchases which are funded by restricted,
sponsored, or auxiliary moneys and the board afrregfor elementary and secondary education.

(29) "Governmental entity" means any departmemtiraission, council, board, bureau,
committee, institution, legislative body, agency, gpvernment corporation of the executive,
legislative, or judicial branches of state, fedeaald/or local governments.

(30) "Construction management at-risk" or "condinn management at-risk services"
or "construction management at-risk delivery meth@d a construction method wherein a
construction manager at-risk provides a range @fcqnmstruction services and construction
management services which may include cost estimatid consultation regarding the design of
the building project, the preparation and coordamabf bid packages, scheduling, cost control,
and value engineering, acting as the general adnotrduring the construction, detailing the trade
contractor scope of work, holding the trade congraend other contracts, evaluating trade
contractors and subcontractors, and providing mamagt and construction services, all at a
guaranteed maximum price, which shall representrtheimum amount to be paid by the using
agency for the building project, including the co$twork, the general conditions and the fee
payable to the construction management at-risk firm

(31) "Construction manager at-risk" or "constractimanagement at-risk firm" is a
person or business experienced in constructionhiftthe ability to evaluate and to implement
drawings and specifications as they affect timat emd quality of construction and the ability to
coordinate and deliver the construction of the gubjvithin a guaranteed maximum price, which
shall represent the maximum amount to be paid byuging agency for the building project,
including the cost of the work, the general conditsi and the fee payable to the construction
management at-risk firm. The construction manageisk provides consultation services during
the preconstruction and construction phases ofptiogect. The project engineer, architect or
owner's program manager may not serve as the aotietr manager at-risk.

(32) "Owner's program manager" shall be an engihgaged to provide project
management services on behalf of a state agencthéoconstruction and supervision of the
construction of a building project. The owner'sgreon manager acts as the owner's agent in all
aspects of the construction project, including, bat limited to, architectural programming,

planning, design, construction, and the selectiwh @rocurement of an appropriate construction
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delivery method. The owner's program manager $taale at least seven (7) years experience in
the construction and supervision of constructiobwfdings of similar size and complexity. The
owner's program manager shall not have been enmpldyeng the preceding year by the design
firm, the construction firm, and/or the subconteastassociated with the project.

37-2-18. Competitive sealed bidding. -- (a) Contracts exceeding the amount provided by

section 37-2-22 shall be awarded by competitivéesieaidding unless it is determined in writing
that this method is not practicable or that the kakie for the state may be obtained by using an
electronic reverse auction as set forth in sectddh2-18.1. Factors to be considered in
determining whether competitive sealed bidding&fcable shall include whether:

(1) Specifications can be prepared that permitrdwa the basis of either the lowest bid
price or the lowest evaluated bid price; and

(2) The available sources, the time and place efopmance, and other relevant
circumstances as are appropriate for the use opetitive sealed bidding.

(b) The invitation for bids shall state whethez tiward shall be made on the basis of the
lowest bid price or the lowest evaluated or respenbid price. If the latter basis is used, the
objective measurable criteria to be utilized sbhalket forth in the invitation for bids, if availab
All documents submitted in response to the bid psapare public pursuant to chapter 38-2 upon
opening of the bids. The invitation for bids ststlite that each bidder must submit a copy of their
bid proposal to be available for public inspectigron the opening of the bids. The burden to
identify and withhold from the public copy thatredeased at the bid opening any trade secrets,
commercial or financial information, or other infieation the bidder deems not subject to public
disclosure pursuant to chapter 38-2, the Accesautdic Records Act, shall rest with the bidder
submitting the bid proposal.

(c) Unless the invitations for bid are accessibhgler the provisions as provided in
section 37-2-17.1, public notice of the invitatiimm bids shall be given a sufficient time prior to
the date set forth therein for the opening of biegblic notice may include publication in a
newspaper of general circulation in the state &srofened by the purchasing agent not less than
seven (7) days nor more than twenty-eight (28) dmfsre the date set for the opening of the
bids. The purchasing agent may make a written ohete@tion that the twenty-eight (28) day
limitation needs to be waived. The written detemtion shall state the reason why the twenty-
eight (28) day limitation is being waived and stslite the number of days, giving a minimum
and maximum, before the date set for the openirmdsf when public notice is to be given.

(d) Bids shall be opened and read aloud publitihe time and place designated in the

invitation for bids. Each bid, together with themma of the bidder, shall be recorded and an
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abstract made available for public inspection.

(e) The chief purchasing officer shall adopt afelregulations governing the bidding of
highway and bridge construction projects in théestet later than December 31, 2011.

() Immediately subsequent to the opening of this,bthe copies of bid documents
submitted pursuant to subsection 37-2-18(b) sleathbde available for inspection by the public.
Any objection to any bid on the grounds that idsresponsive to the invitation for bids must be
filed with the purchasing agent within five (5) iness days of the opening of the bids. The
purchasing agent shall issue a written determinatis to whether the subject bid is
nonresponsive addressing each assertion in thectmsjeand shall provide a copy of the
determination to the objector and all those whonstibd bids at least seven (7) business days
prior to the award of the contract. If a bid is reBponsive to the requirements in the invitation to
bid, the bid is invalid and the purchasing agerlsteject the bid. The purchasing agent shall
have no discretion to waive any requirements initivitation to bid which are identified as
mandatory. Nothing in this section shall be coresirto interfere with or invalidate the results of
the due diligence conducted by the division of pasing to determine whether bids are
responsive and responsible.

(9) Subsequent to the awarding of the bid, alludeents pertinent to the awarding of the
bid that were not made public pursuant to subse&it2-18(e) shall be made available and open
to public inspection, pursuant to chapter 38-2,Akeess to Public Records Act, and retained in
the bid file. The copy of the bid proposal providaarsuant to subsection 37-2-18(b) shall be
retained until the bid is awarded.

(h) The contract shall be awarded with reasonpldenptness by written notice to the
responsive and responsible bidder whose bigtiserthe lowestbid price—towest-evaluated;-or
respenshe-bidledge

(i) Correction or withdrawal of bids may be allavenly to the extent permitted by
regulations issued by the chief purchasing officer.

() As of January 1, 2011, this section shall ggpl contracts greater than one million
dollars ($1,000,000); on January 1, 2012 for alhtacts greater than seven hundred fifty
thousand dollars ($750,000); on January 1, 2013afbrcontracts greater than five hundred
thousand dollars ($500,000); and on January 1, 26r4ll contracts awarded pursuant to this
section.

SECTION 2. Sections 45-55-1, 45-55-4 and 45-55-thefGeneral Laws in Chapter 45-
55 entitled "Award of Municipal Contracts" are Heyeamended to read as follows:

45-55-1. Legidative findings. -- It is declared that a need exists to establishitoum
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system for the award of contracts by municipaljtiaglizing open cooperative bids.The

awarding authority shall award contracts pursuarhis chapter in that it is the intention of this

statute that all contracts under this chapter shallawarded to the lowest responsive and

responsible bidder as noted in this chapter. Eurthalpable abuse of discretion shall not be a

standard in consideration of any bid protests mnsto any provision of this chapter.

45-55-4. Definitions. -- The words defined in this section have the folligvmeanings

whenever they appear in this chapter, unless theexbin which they are used clearly requires a
different meaning or a different definition is ptabed for a particular section, group of sections
or provision.

(1) "Business" means any corporation, partnershgividual, sole proprietorship, joint
stock company, joint venture, or any other legatgthrough which business is conducted.

(2) "Change order" means a written order signethleypurchasing agent, or contractor
directing or allowing the contractor to make changéich the changes clause of the contract
authorizes the purchasing agent or contractor derowithout the consent of the contractor or
purchasing agent.

(3) “Purchasing Officer” means the person desighaite each municipality or gquasi-

public agency pursuant to section 45-55-3.

£3)(4) "Construction” means the process of building,radtg repairing, improving, or
demolishing any public structures or building, ¢hey public improvements of any kind to any
public real property. It does not include the roatmaintenance or repair of existing structures,
buildings, or real property performed by salariedpyees of the municipality in the usual
course of their job.

“4)(5) "Contract" means all types of agreements, includinants and orders, for the
purchase or disposal of supplies, services, carigiry or any other item. It includes awards;
contracts of a fixed-price, cost, cost-plus-a-fited, or incentive type; contracts providing for
the issuance of job or task orders; leases; letatracts, purchase orders, and construction
management contracts. It also includes supplememgeements with respect to any of the
preceding. "Contract" does not include labor cangravith employees of the municipality.

5)(6) "Contract modification" means any written altevatiin the specifications,
delivery point, rate of delivery, contract perigafice, quantity, or other contract provisions of
any existing contract, whether accomplished byateibl action in accordance with a contract
provision, or by mutual action of the parties t@ tbontract. It includes bilateral actions, as
supplemental agreements, and unilateral actionsgchasige orders, administrative changes,

notices of termination, and notices of the exeroifs& contract option.
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£6)(7) "Contractor" means any person having a contrattt aimunicipality.

(8) "Data" means recorded information, regardéégerm or characteristic.

£8)(9) "Designee" means a duly authorized representafieeperson holding a superior
position.

{9)(10) "Employee" means an individual drawing a salaogyfra municipality, whether
elected or not, and any nonsalaried individualgrenfng personal services for any municipality.

0)(11) "May" means permissive.

£1(12) "Municipality" means the individual cities and tosvof the state of Rhode
Island.

£2)(13) "Negotiation" means contracting by either of thetinods described in sections
45-55-6, 45-55-7, and 45-55-8.

13)(14) "Person" means any business, individual, orgaioizadr group of individuals.

44Y(15) "Procurement" means the purchasing, buying, rgnti@easing, or otherwise
obtaining of any supplies, services, or constructio also includes all functions that pertain to
the obtaining of any supply, service, or construcitem, including description of requirements,
selection and solicitation of sources, preparagind award of contract, and all phases of contract
administration.

£5)(16) "Purchasing officer" means the person designatezhch municipality or quasi
public agency pursuant to section 45-55-3.

{46)(17) "Regulations” means rules and regulations adopyethe individual cities or
towns, concerning the implementation of the prawvisiof this chapter.

47(18) "Services" means the rendering, by a contractoitsaime and effort rather
than the furnishing of a specific end product, othan reports which are merely incidental to the
required performance of services. "Services" dagsntlude labor contracts with employees of
governmental agencies.

£8)(19) "Shall" means imperativeand shall not be modified, limited or conditioned

replaced by the “palpable abuse of discretion” daad of review or otherwise rendered other

than an imperative

{19Y20) "Supplemental agreement" means any contract neatidn which is
accomplished by the mutual action of the parties.

{20)21) "Supplies" means all property, including, but tiotited, to leases of real
property, printing and insurance, except land omament interest in land.

45-55-5. Competitive sealed bidding. -- (a) Contracts exceeding the amount provided by

section 45-55-9 shall be awarded by competitivedibgl unless they are professional
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that this method is not practicable. Factors t@desidered in determining whether competitive
sealed bidding is practicable shall include whether

(1) Specifications can be prepared that permitrdvea the basis of either the lowest
qualified bid price or the lowest qualified evalegibid price; and

(2) The available sources, the time and place efopmance, and other relevant
circumstances as are appropriate for the use opettive sealed bidding.

(b) The invitation for bids shall state whetheraagivshall be made on the basis of the
lowest bid price or the lowest evaluated or respenbid price. If the latter basis is used, the
objective measurable criteria to be utilized shalktated in the invitation for bids, if available.

(c) Adequate public notice of the invitation fad® shall be given a sufficient time prior
to the date stated in the notice for the openindids. Notice may include publication in a
newspaper of general circulation in the state desraéned by the purchasing officer for the
municipality not less than seven (7) days nor ntbam twenty-one (21) days before the date set
for opening of the bids. The purchasing officer magke a written determination that the twenty-
one (21) day limitation needs to be waived. Thetemi determination shall state the reason why
the twenty-one (21) day limitation is being waivaad shall state the number of days, giving a
minimum and maximum, before the date set for thenop of bids when public notice is to be
given.

(d) Bids shall be opened publicly in full view dfe public at the time and place
designated in the invitation for bids. Each bidgether with the name of the bidder, shall be
recorded and an abstract made available for pulgjgection. Subsequent to the awarding of the
bid, all documents pertinent to the awarding oftilteshall be made available and open to public
inspection and retained in the bid file.

(e) The contract shall be awarded with reasonpldenptness by written notice to the
responsive and responsible bidder whose bid igritie lowesbid price-erlowest-ewaluated-or

() Correction or withdrawal of bids may be allavenly to the extent permitted by
regulations issued by the purchasing officer.

SECTION 3. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PUBLIC PROPERTY AND WORKS -- STATE PURIASES

*%k*k

This act would require the state and municipaliteaward bids for purchases of goods
or services to the lowest responsive and respanbilller whose bid is the lowest price.

This act would take effect upon passage.
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