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2012 -- H 7806

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO STATE AFFAIRS AND GOVERNMENT

Introduced By Representatives Naughton, Martin, and Diaz

Date IntroducedEFebruary 28, 2012

Referred ToHouse Finance

It is enacted by the General Assembly as follows:
SECTION 1. Title 42 of the General Laws entitledTASE AFFAIRS AND
GOVERNMENT" is hereby amended by adding theretddiewing chapter:
CHAPTER 9.4

CRIMINAL BACKGROUND CHECK ACT

42-9.4-1. Definitions. -As used in this chapter:

(1) “Adult” means a person eighteen (18) vearsgef er older.

(2) “Applicant” or “Direct Patient Access Applicdnineans a person applying to be a

direct patient access employee at a covered facitia person providing services under chapter

40-8.1.

(3) “Attorney General” means the attorney genefdhe state of Rhode Island, or his or

her designee.

(4) “Criminal Background Check” means a nationalmimal records check that shall

include fingerprints submitted to the federal bure&investigation (FBI).

(5) "Conviction" means, in _addition to judgments @dnviction entered by a court

subsequent to a finding of guilty or a plea of twikhose instances where the defendant has

entered a plea of nolo contendere and has receivshtence of probation and those instances

where a defendant has entered into a deferredseEnégreement.

(6) “Covered Facility” means:

() A nursing facility; a home nursing care provida home care provider; or a hospice
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service that is or is required to be licensed, steged or certified with the state pursuant to

chapter 23-17;

(i) An assisted living residence that is or isuigd to be licensed with the state pursuant

to chapter 23-17.4;

(iii) A nursing services agency that is or is regdito be licensed with the state pursuant

to chapter 23-17.7.1;

(iv) _Any facility or program licensed by the depaent of behavioral healthcare,

developmental disabilities and hospitals pursuaushipter 40.1-24;

(v) Any facility or program operated by the depaetin of behavioral healthcare,

developmental disabilities and hospitals; and

(vi) Any other long-term care facility or provider.

(7) “Day(s)” means calendar days.

(8) “Department” means the Rhode Island departmEattorney general.

(9) “BCI” means the bureau of criminal identificai of the department of attorney

general.

(10) “Direct Patient Access Employee” means:

() A person who has access to a patient or residém _covered facility through

employment or through a contract with such covdaeility and has duties that involve or may

involve one-on-one contact with a patient or residdé the covered facility; or

(i) A person who has access to the belongingsuadd$ of a patient or resident of a

covered facility through employment or through atcact with such covered facility.

(ii)) These provisions do not include volunteerdess the volunteer has duties that are

equivalent to the duties of a direct patient acasployee and those duties involve or may

involve one-on-one contact with a patient or residdé the covered facility.

(11) “EOHHS” means the Rhode Island executive effif health and human services, or

its designee.

(12) “Livescan Vendor” means an entity whose eq@pinhas been certified by the

department to collect an individual’'s demographacsl inkless fingerprints and, in a manner

prescribed by the department, electronically tranime fingerprints and a daily file of required

data to the department. The department shall retgadi contract with one or more vendors that

effectively demonstrate that the vendor has dematest sufficient experience transmitting

fingerprints electronically to the department ahdttthe vendor can successfully transmit the

required data in a manner prescribed by the depattm

(13) “Long-term Care Facility or Provider” meandagility or provider that receives
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payment for services under title XVIII or XIX of@hSocial Security Act and is:

() A long-term care hospital (as described in ieectl886(d)(1)(B)(iv) of the Social

Security Act (42 U.S.C. 1395ww(d)(1)(B)(iv));

(i) A provider of personal care services as deafinethe state’s waiver under Title XIX

of the Social Security Act relating to the provisiof home and community-based services;

(iii) A provider of adult day care; or

(iv) An intermediate care facility for the mentatigtarded (as defined in section 1905(d)

of the Social Security Act (42 U.S.C. 1396d(d)).

(14) “Provisionally employed” means that the apgulicis employed by a covered facility

or provides services as provided in chapter 40-@uting a period of time after the applicant’'s

fingerprints have been submitted for the processing criminal background check, but before

the results of the criminal background check hasenbreceived. During this time, the applicant

shall not have supervisory or disciplinary powerroutine contact with patients or residents

without the presence of others.

42-9.4-2. Criminal Background Check. {a) Any adult person seeking employment in

any covered facility as a direct patient accessleygp or who provides services as a direct

patient access employee as provided in chapter.40véhether compensated or not, shall

undergo a criminal background check to be procegs®ed to employment or providing such

services, except as otherwise provided in thisaachll persons who, as of January 1, 2013, are

already employed by a covered facility and all ppsswho, as of such date, already provide

services under chapter 40-8.1 shall be exempteoh fifee requirements of this section for

purposes of their current employment only.

(b) The applicant shall apply to the BCI for a drial background check. The BCI may

utilize a Livescan vendor as a designee to fulidl requirements of this chapter.

(c) If the results of the criminal background chéw@ke not been received within seven

(7) days, upon verification that an applicant ha®nsitted his or her fingerprints for the

processing of a criminal background check, theieapt may be provisionally employed by the

covered facility or provide services under chapd€r8.1 until the results of the criminal

background check are completed, but in no casethisgxceed sixty (60) days.

(d) Upon the discovery of any disqualifying infortiof, as defined in section 42-9.4-3

and in accordance with the rules and requlatiooshptgated by the department, the BCI shall

inform the applicant of the nature of the disquyatf information; and, without disclosing the

nature of the disqualifying information, shall rgtithe covered facility that disqualifying

information _has been discovered. The disqualificatinotice shall include notice of the
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applicant’s right to appeal the denial or termioatbf employment and that the applicant may

request an appeal of denial or termination of epmknt as provided in section 42-9.4-4. If a

covered facility provisionally employed an applicas provided in subsection (c), upon the

covered facility’s receipt of the disqualificatiomtice, the covered facility must terminate the

applicant’'s employment within fourteen (14) daysless the applicant requests an appeal in

accordance with section 42-9.4-4 and, in doingrequests to remain provisionally employed

while the appeal is reviewed. Upon receipt of apliagant’'s request to remain provisionally

employed during the appeal process, the departoreittie EOHHS shall inform the relevant

covered facility that the disqualified individuah$ requested an appeal and advise the covered

facility that the individual may remain provisiotyaemployed until the date the covered facility

receives the department’s or EOHHS's written deaisir until the applicant has been employed

for sixty (60) days, whichever date is earlier. those situations in which no disqualifying

information has been found, the BCI shall inforra #pplicant, the covered facility, and EOHHS

of this fact.

(e) The covered facility shall initiate a criminadckground check on all direct patient

access applicants, the results of which will bentagined by the BCI. Failure to initiate criminal

background checks on any prospective direct patecess employee would be grounds to

revoke the license or registration of the covemdlify. The covered facility shall maintain on

file, subject to inspection by the EOHHS, evidetttat criminal background checks have been

initiated on all direct patient access employeepleyed by or performing services at or for the

covered facility after the date specified in thisection, and the results of such checks. Failure

to_maintain that evidence would be grounds to revibiie license or reqistration of the covered

facility. The date specified in this subsectiorither:

(1) October 1, 1991, if the covered facility is arging facility, a home nursing care

provider, a home care provider, or an assisteddivesidence; or

(2) January 1, 2013, if the covered facility is aother type of facility, program, or

provider.

(f) It shall be the responsibility of the applicdatpay for the criminal background check

fees. The fees shall be established by rules angdations promulgated pursuant to section 42-

9.4-9 of this chapter.

42-9.4-3. Disqualifying information. — (a) Information produced by a criminal

background check pertaining to a conviction forfthiwing crimes will disqualify the applicant

from employment:

(1) The following offenses are considered level offienses: Murder, manslaughter, first
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degree sexual assault, second degree sexual assaaltilt on persons sixty (60) years of age or

older, assault with intent to commit specified feés (murder, robbery, rape, burglary, or the

abominable and detestable crime against naturédnyfeassault, patient abuse, neglect or

mistreatment of patients, burglary, first degresonr robbery, any felony involving the illegal

manufacture, sale or delivery of a controlled samyst, or possession with intent to manufacture,

sell or deliver a controlled substance, felony ity money under false pretenses, felony

embezzlement, abuse, neglect and/or exploitaticadofts with severe impairments, exploitation

of elders, felony larceny, or felony banking lavelations, or a crime under section 1128(a) of

the Social Security Act (42 U.S.C. 1320a-7(a)).

(2) The following offenses are considered level tffenses: Felony drug possession and

third degree sexual assault.

42-9.4-4. Appeal of Denial or Termination of Emplgment. —(a) An applicant who

has been denied or terminated from employment duedeiving a disqualification notice may

appeal such denial or termination. The appeal piweeshall be dependent on whether the nature

of the disqualification is a level one or a lewgbtoffense.

(b) If the applicant’s disqualification is based @evel one offense, the appeal shall be

limited only to the accuracy of the information yided in the criminal background check.

(1) The applicant must submit a request for appeairiting to the department within

(14) days of the applicant’s receipt of the disdicaltion notice provided in subsection 42-9.4-

2(d). In the request, the applicant must includmpy of his or her disqualification notice that

identifies the specific disqualifying offense anmdypde evidence that he or she was not convicted

of the disqualifying offense.

(2) Within thirty (30) days of receipt of the agmlnt's request, the department shall

review the applicant’'s submitted materials and coha hearing for the applicant to demonstrate

that the information contained in the disqualificatnotice was inaccurate.

(3) The department must deny the appeal if theieapl failed to submit a timely request

for appeal or if the applicant fails to demonstrdiet the information contained in the

disqualification notice was inaccurate. Upon deria¢ department shall notify, in writing, the

applicant, the covered facility, and EOHHS thatdisgualification was not overturned due to the

information in the criminal background check beiiogind accurate or because the applicant

failed to submit a timely request.

(4) The department shall overturn the disqualifacatif it finds that the information

provided in the criminal background check is inaate. If an applicant’'s disqualification is

overturned, the department shall notify the applicéhe covered facility, and EOHHS of the

LC01758 - Page 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

decision in writing. In such decision, the deparimeust inform the applicant, the covered

facility, and EOHHS that the information relied mgm disqualify the applicant was inaccurate.

(c) If the applicant’s disqualification is based arevel two offense, the appeal shall

consider whether the disqualification should bermvaed due to any or some combination of the

following factors: the passage of time since thesqdalifying conviction, extenuating

circumstances surrounding the disqualifying coneict the applicant’s demonstration of

rehabilitation and the relevancy of the disquatifyinformation to the employment applied for.

(1) The applicant must submit the request for abpeavriting to the EOHHS within

fourteen (14) days of the applicant’s receipt @& thisqualification notice provided in subsection

42-9.4-2(d). In the request, the applicant mudunhe a copy of his or her disqualification notice

that identifies the specific disqualifying offenaed provide evidence that supports the factors in

subsection (c).

(2) Within thirty (30) days of receipt of the aggalint’s request, the EOHHS shall review

the applicant’'s submitted materials and conduataxihg for the applicant to demonstrate that the

disqualification should be overturned due to angame combination of the factors in subsection

().

(3) Upon consideration of the factors in subsecfion if EOHHS determines that the

applicant’s disqualification should not be overgoinor the applicant failed to submit a timely

request for appeal, the EOHHS must deny the appgain denial, the EOHHS shall notify, in

writing, the applicant, the covered facility, arte tdepartment that the disqualification was not

overturned and the basis for the denial.

(4) The EOHHS shall grant the appeal if it findattihe information contained in the

applicant’s criminal background check and applisamresentation of pertinent factors in

subsection (c) warrant that the applicant’s diséjoation should be overturned. If an applicant’s

disqualification is overturned, the EOHHS shallifyathe applicant, the covered facility, and the

department of the decision in writing and statesiecific findings thereto.

42-9.4-5.Automated Fingerprint Identification System Databa®. - The department

may establish and maintain an automated fingerpderttification system database that would

allow the department to store and maintain all dnpgints submitted under this chapter and

would provide for an automatic notification if amthen a subsequent criminal arrest fingerprint

card submitted into the system matches a set oefprints previously submitted under the

chapter. If the aforementioned arrest results comviction, the department shall immediately

notify each covered facility with which that indilkial is associated. The information in the

database established under this section is corifidlend is not subject to disclosure under the
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access to public records act, chapter 2 of titlef38e general laws.

42-9.4-6. Electronic Web-based Reqistry System.TFhe department or EOHHS shall

maintain an electronic web-based system to assistred facilities required to check relevant

reqgistries and conduct criminal background chedksliect patient access applicants and to

provide for an automated notice to those covereilitfas for those persons inputted in the

system who, since the initial criminal backgroumgak, have been convicted of a disqualifying

offense or have been the subject of a substantimtéithg of abuse, neglect or misappropriation

of property. The department or EOHHS may chargevered facility a one-time set up fee of up

to one hundred dollars ($100) for access to thetreleic web-based system under this section

42-9.4-7. Immunity from liability. — The department, the EOHHS, and a covered

facility who disqualifies an applicant from emplognt or continued employment on the basis of

a disqualification notice as described in subsadi»-9.4-2(d) or of a criminal background check

relating to disqualifying information shall not bable for civil damages or subject to any claim,

demand, cause of action, or proceeding of any easiia result of the disqualification.

42-9.4-8. Rules and requlations. Fhe department and the EOHHS is authorized to

promulgate rules and requlations to carry out mibent of this chapter.

SECTION 2. Section 23-17-34 of the General LawSlapter 23-17 entitled "Licensing
of Health Care Facilities" is hereby amended tal mfollows:

23-17-34. Criminal records review — Nursing facilies — Home nursing care

providers and home care providers. (a) Any adult person seeking employmeas a direct

patient access employee, whether compensated oinrenursing facility, a home nursing care

provider, or a home care provider which is or igureed to be licensed, registered or certified

with the department of healtii-that-employment-invelves—routine—contact-withpatient—or
resident-without-the-presence-of-othereaypks shall undergo a criminal background chask

provided in chapter 42-9.f6—be—initi

(b) The director of the department of health mayug identify those positions requiring

criminal background checks:

LCO01758 - Page 7
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(c)e) The employer shall maintain on file, subject tgpaction by the department of
health, evidence that criminal records checks hasen initiated on all employees seeking
employment after October 1, 1991, and the resfiliseochecks. Failure to maintain that evidence

would be grounds to revoke the license or regismadf the employer.

SECTION 3. Sections 23-17-37 and 23-17-39 of thedBsd Laws in Chapter 23-17

entitled "Licensing of Health Care Facilities" drereby repealed.
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SECTION 4. Section 23-17.7.1-17 of the General $am Chapter 23-17.7.1 entitled

"Licensing of Nursing Service Agencies" is herebyeaded to read as follows:

23-17.7.1-17.Criminal records review. —(a) Any adult person seeking employmeas

a direct patient access employee, whether comphsatotjn a facility which is or is required

to be licensed or registered with the departmerheafithif-that-employment-involves—routine

reesshall undergo a

criminal background checls provided in chapter 42-9.4vhich-shal-be-initiated-priorto;-or
hall

(b) The director of the department of health may, rble, identify those positions

requiring criminal background checkBhe-empleyee—through-the-empleyer—shall-appiho

{e) The employer shall maintain on file, subject tegiection by the department of health,
evidence that criminal records checks have bediatiil on all employees. Failure to maintain

that evidence would be grounds to revoke the lieemgegistration of the employer.

LC01758 - Page 9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

SECTION 5. Sections 23-17.7.1-18, 23-17.7.1-20 28v1.7.7.1-21 of the General Laws

in Chapter 23-17.7.1 entitled "Licensing of NursBervice Agencies" are hereby repealed.

SECTION 6. Section 23-17.4-27 of the General LawsChapter 23-17.4 entitled

LC01758 - Page 10
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"Assisted Living Residence Licensing Act" is herglmgended to read as follows:

23-17.4-27.Criminal records review. —(a) Any adult person seeking employmess a

direct patient access employee, whether compensatemt, in any assisted living residence

licensed under this aeh

(b) The director of the department of health mayug identify those positions requiring

criminal background check§he-empleyee

{e}The employer shall maintain on file, subject tgpation by the department of health,
evidence that criminal records checks have beiatied on all employees seeking employment
after October 1, 1991, and the results of the cheekilure to maintain that evidence would be

grounds to revoke the license or registration efaémployer.

SECTION 7. Sections 23-17.4-28, 23-17.4-30 and 23-B2 of the General Laws in

Chapter 23-17.4 entitled "Assisted Living Residehioensing Act" are hereby repealed.
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Hten

SECTION 8. Section 40.1-25.1-3 of the General Lawshapter 40.1-25.1 entitled
"Employee Criminal Records Check" is hereby amendedad as follows:

40.1-25.1-3. Criminal records check requirement. {a) Any facility or program

licensed by the department pursuant to § 40.1-2é<leq. and any facility or program operated

by the department shall require aliiult applicants for employmengtis a direct patient access

employee, whether compensated or nbtthat-employment-invelves—routineontact—with
10 applyto-the-bureau-of
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{&) The employer will maintain on file, subject to @stigation by the department,
evidence that criminal records checks in accordavitie this statute have been initiated on all
employees seeking employment after August 1, 20@fL the results of the checks. Failure to
maintain the evidence on file will be prima faci®gnds to revoke the license or certification of

the operator of any facility or program licensedertified by the department.

SECTION 9. Sections 40.1-25.1-4 and 40.1-25.1-thefGeneral Laws in Chapter 40.1-

25.1 entitled "Employee Criminal Records Check"lzegeby repealed.

LCO01758 - Page 13



EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO STATE AFFAIRS AND GOVERNMENT

*%k%k

This act would create a new chapter entitled “@Grah Background Check Act” that
would provide for national background checks fomparsons applying to be direct patient access
employees in a long-term care facility or providegluding, but not limited to, those facilities
licensed under chapters 23-17, 23-17.4, 23-17nd148.1-24.

This act would take effect on January 1, 2013.
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