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2012 -- H 7616

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO LABOR AND LABOR RELATIONS - RE-EMPLOYMBET OF WORKERS
WHO BECOME DISABLED

Introduced ByRepresentatives Ehrhardt, Naughton, Savage, MarithMorgan

Date IntroducedFebruary 16, 2012

Referred ToHouse Labor

It is enacted by the General Assembly as follows:
SECTION 1. Section 28-31-5 of the General Laws a@er 28-31 entitled "Workers'
Compensation - State and Municipal Employees" islhyeamended to read as follows:

28-31-5. Payment of benefits for state employees.(a) The expenses incurred for and

in behalf of the state under the provisions ofisest28-31-3, 28-33-5, 28-33-12, 28-33-16, 28-
33-17, 28-33-18, 28-33-19, 28-33-34, 28-33-35, 2&8, 28-33-37, and 28-33-39 and for
benefits similar to the benefits provided for enygles of employers other than the state under the
provisions of section 28-37-8 as determined by iarprgreement or settled as provided by
section 28-31-4 or by the department's prelimindeyermination or decree of the workers'
compensation court, shall be paid out of any moireythe state treasury not otherwise
appropriated and the state controller shall drasvdri her order or orders upon the general
treasurer for the payment of the claim in accordamnith the provisions of the agreement,
preliminary determination, or decree upon recejpthe controller of a copy of the agreement or
preliminary determination certified by the directar of a copy of the decree certified by the
administrator of the workers' compensation court.

(b) Payments for continuing total incapacity unkie employee's total incapacity has
ended or until his or her death similar to the pagta which are provided for employees of
employers other than the state by section 28-37a8 m the case of an employee of the state be

paid out of any money in the state treasury notrutise appropriated.
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(c) Benefits similar to the provisions of sect@B+37-8 shall be paid to employees of the
state whose final payment attaining the maximumitlfor compensation for total incapacity as
provided by section 28-33-17 is paid subsequentatwuary 1, 1969 and who continue to be
totally incapacitated for work due to an injury ®iised while employed by the state.

(d) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment, and section 28&83reinstatement of injured worker.

SECTION 2. Sections 36-4-23.1, 36-4-25 and 36-68B¢he General Laws in Chapter
36-4 entitled "Merit System" are hereby amendecgtéa as follows:

36-4-23.1. Reemployment lists. &) Any person who holds full status in the classified

service and resigns in good standing shall beledtiio have his or her name placed on an
appropriate reemployment list, provided that thespe so requests in writing within three (3)
years of the date of his or her termination fromslate service.

(b) Any person with full status who has resigned artbse appointing authority has
failed to certify that he or she has resigned indgstanding or any person with full status who
has been dismissed from the classified servicemegyest in writing within three (3) years of the
date of his or her termination that his or her ndmelaced on the appropriate reemployment list
and the request may be granted at the discretidmegiersonnel administrator. Each name placed
on a reemployment list shall be stricken therefiatnthe expiration of three (3) years from the
official termination date.

(c) Any person who holds full status in the classifservice and who has sustained a

compensable injury under the provisions of chag&B81 and/or sections 16-16-14, 16-16-16,

16-16-17, 36-10-12, 36-10-14, 36-10-15, 45-21-224-21, 45-21.2-7, and/or 45-21.2-9, upon

written demand for reinstatement pursuant to se@®33-47 shall be entitled to have his or her

name placed on an appropriate reemployment list.

36-4-25. Designation of appropriate list for fillij of vacancies. --The preferred

reemployment list shall have precedence over dikrolists for the filling of vacancies of

comparable or less comparable positions in statecgeuntil the list is exhauste®:acancies-in

appeintmentsWhenever a vacancy does exist in any position & dlassified service, the
appointing authoritynay-cheese-tghall useeither theemployment—prometion-aeemployment
list to fill the vacancy and shall request the pargel administrator to certify the names of
persons eligible for appointment from thesigratedeemploymentist; provided, however, that
in the event of the reorganization of a departneerdivision, or the abolishment of a position or

positions in state service, any classified employgle permanent status affected thereby shall be
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placed in a comparable position within the depantnoe division. If, however, placement within
the department or division is not possible, thea &ffected employee shall be placed in a
comparable position elsewhere in state service.nder a position is allocated or reallocated
upward, the classified employee with permanenustablding that position shall be given an
opportunity to qualify for the allocated or reaked position by taking a qualifying examination
and shall be placed on leave of absence from theadition until the employee has gained status
or failed to qualify for the position.

Whenever a vacancy does exist in any position éndhssified service, the appointing

authority may choose to use either the employmeptamotion list to fill the vacancy and shall

request the personnel administrator to certifyrthmes of persons eligible for appointment from

the designated list provided there are no persbaible for appointment on the reemployment

list.

36-4-39. Retirement or_transfer to light duty. —(a) When an employee has become

physically or mentally incapable of or unfit foretefficient performance of the duties of his or

her positionwith or without reasonable accommodatimnreason of infirmities due to advanced

age or other disability, it shall be the duty of @gppointing authority to transfer the employee to
less arduous duties or to order his or her retikm&he appeal procedure established for
dismissals shall apply to retirements ordered uad#rority of this section.

(b) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

SECTION 3. Sections 16-16-14, 16-16-16 and 16-1&flihe General Laws in Chapter
16-16 entitled "Teachers' Retirement" are herebgrated to read as follows:

16-16-14. Retirement for ordinary disability. -- (a) Application for ordinary disability

may be made by a teacher, his or her departmedt bea person acting in the teacher's behalf,
while in active service or on leave of absenceilfoess, provided that the teacher has had five
(5) or more years of total service of which at teheee (3) consecutive years shall have been as a
teacher, and the teacher is not entitled to a aegdrvice retirement allowance. A statement from
a physician shall accompany the application stativay the teacher is physically or mentally
incapacitated for the performance of duty and tieadr she should be retired.

(b) A medical examination of the teacher shalhtsle by three (3) physicians engaged
by the retirement board for this purpose, and shahé medical examination show that the

teacher is physically or mentally incapacitatedtf@ performance afuty duties of the position

with or without reasonable accommodatianmd ought to be retired, the physicians shallepont

and certify to the retirement board and the retgetrboard, may retire the teacher for ordinary

LC01620 - Page 3
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disability.

(c) The retirement board shall establish unifotigilality requirements, standards, and
criteria for ordinary disability which shall apptp all members who make application for
retirement for ordinary disability.

(d) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B8ednstatement of injured worker.

16-16-16. Retirement for accidental disability. -{a) Medical examination of an active

teacheror a member on leave of absence for illness omynfor accidental disability, and

investigation of all statements and certificateshiyg or her or in his or her behalf in connection
with the accidental disability, shall be made ugza application of the head of the department in
which the teacher is employed or upon applicatibthe teacher, or of a person acting in his or
her behalf, stating that the teacher is physicailynentally incapacitated for the performance of
service as a natural and proximate result of aidant while in the performance of duty, and
certify the definite time, place, and conditionstioé duty performed by the teacher resulting in
the alleged disability, and that the alleged digghbis not the result of willful negligence or
misconduct on the part of the teacher, and ishtasult of age or length of service, and that the

teacheris physically or mentally incapacitated for thefpemance of duties of the position with

or without reasonable accommodation ahduld, therefore, be retired.

(b) The application shall be made within five (ars of the alleged accident from
which the injury has resulted in the teacher's gmesdisability, and shall be accompanied by an
accident report and a physician's report certifyimghe disability; provided, that, if the teacher
was able to return to his or her employment andagbently reinjures or aggravates the same
injury, the application shall be made within theetaof five (5) years of the alleged accident or
three (3) years of the reinjury or aggravation. &pplicationmay shallalso state that the teacher

is permanently and totally disabled from any emplept with or without reasonable

accommodation

(c) If a medical examination conducted by thréep{8/sicians engaged by the retirement
board, and any investigation that the retiremerarébhonay desire to make, shall show that the
teacher is physically or mentally incapacitated tfeg performance of service as a natural and
proximate result of an accident, while in the perfance of duty, and that the disability is not the
result of willful negligence or misconduct on thartpof the teacher, and is not the result of age or
length of service, and that the teacher has nainet the age of sixty-five (65) years, and that th
teacher should be retired, the physicians who otteduthe examination shall so certify to the

retirement board stating the time, place, and d¢mmdi of service performed by the teacher
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resulting in the disability, and the retirement tibmay grant the teacher an accidental disability
benefit.

(d) The retirement board shall establish unifotigilglity requirements, standards, and
criteria for accidental disability which shall applo all members who make application for
accidental disability benefits.

(e) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

16-16-19. Reexamination of disability beneficiaries- Reduction of benefit --

Reinstatement to active service. fa) Once each year the retirement board may, and hiscor

her application shall, require any disability beciefy under the minimum age of service
retirement to undergo a medical examination, thamémation to be made at the place of
residence of the beneficiary, or other place mituagreed upon, by a physician or physicians
engaged by the retirement board. If the examinaitalicates that the beneficiary is able to

engage in a gainful occupatiowjth or without reasonable accommodatiohis or her name

shall be placed on appropriateemploymentlists of candidates prepared for appointment to
positions in his or her department or agency foictvthe or she is stated to be qualified, of a
salary grade not exceeding that from which he erwgas last retired. Should the beneficiary be
engaged in a gainful occupation or should he otbgheffered service as a result of the placing of
his or her name on a list of candidates, the matrg board shall adjust, and, from time to time
readjust, the amount of his or her disability bértefan amount which shall not exceed the rate
of benefit upon which he or she was originallyneti and which, when added to the amount then
earnable by him or her, shall not exceed his oréier of annual compensation currently for the
classification that the disability annuitant heldiop to retirement. Should any disability
beneficiary under the minimum age of service retgat refuse to submit to one medical
examination in any year by a physician or physigidasignated by the retirement board, his or
her benefit shall be discontinued until his or wghdrawal of the refusal, and should his or her
refusal continue for one year, all his or her rigint and to the benefit shall be revoked by the
retirement board. A disability beneficiary, reirteth to active service, shall be reinstated as a
member and participate in the rights of the reteetrsystem, to the same extent as any other
teacher.

(b) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

SECTION 4. Sections 36-10-12, 36-10-14 and 36-1@flthe General Laws in Chapter

36-10 entitled "Retirement System-Contributions &wmhefits" are hereby amended to read as
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follows:

36-10-12. Retirement for ordinary disability. -- (&) Application for ordinary disability

may be made by a member, his or her department beadperson acting in the member's behalf,
while in active service or on leave of absenceilfoess, provided that the member has had five
(5) or more years of total service of which at tehsee (3) consecutive years shall have been as
an employee of the state or as a teacher as defirddhpter 16 of title 16 and the member is not
entitled to a regular service retirement allowarfestatement from a physician shall accompany
the application stating that the member is physicalr mentally incapacitated for the

performance ofluty duties of the position with or without reasonabteanmodationgnd that

he or she should be retired.

(b) A medical examination of the member shall by three (3) physicians engaged
by the retirement board for this purpose, and shdbé medical examination show that the
member is physically or mentally incapacitated fioe performance of duty and ought to be
retired, the physicians shall so report and cetafthe retirement board, and the retirement board
may retire the member for ordinary disability.

(c) The retirement board shall establish uniforigilglity requirement standards and
criteria for ordinary disability which shall applyp all members who make application for
retirement for ordinary disability.

(d) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

36-10-14. Retirement for accidental disability. -{a) Medical examination of an active

memberor a member on leave of absence for illness omynfor accidental disability and

investigation of all statements and certificateshlyg or her or in his or her behalf in connection
therewith shall be made upon the application offihad of the department in which the member
is employed or upon application of the member,fa person acting in his or her behalf, stating
that the member is physically or mentally incapeid for the performance of service as a
natural and proximate result of an accident whilehie performance of duty, and certify the

definite time, place, and conditions of the dutyf@ened by the member resulting in the alleged
disability, and that the alleged disability is rioé result of willful negligence or misconduct on

the part of the member, and is not the result ef @glength of service, and that the memier

mentally or physically incapacitated for the penfiance of duties of the position with or without

reasonable accommodation astwuld, therefore, be retired.

(b) The application shall be made within five (@ars of the alleged accident from

which the injury has resulted in the members predeaability and shall be accompanied by an

LC01620 - Page 6
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accident report and a physicians report certifftimghe disability; provided that if the member
was able to return to his or her employment andseglently reinjures or aggravates the same
injury, the application shall be made within theetaof five (5) years of the alleged accident or
three (3) years of the reinjury or aggravation. @belicationmay shall also state the member is

permanently and totally disabled from any employimemth or without reasonable

accommodation

(c) If a medical examination conducted by thréep8/sicians engaged by the retirement
board and such investigation as the retirementdoozay desire to make shall show that the
member is physically or mentally incapacitated tfee performance of service as a natural and
proximate result of an accident, while in the perfance of duty, and that the disability is not the
result of willful negligence or misconduct on tharpof the member, and is not the result of age
or length of service, and that the member has ttainad the age of sixty-five (65), and that the
member should be retired, the physicians who careduthe examination shall so certify to the
retirement board stating the time, place, and d¢mmdi of service performed by the member
resulting in the disability and the retirement lwbaray grant the member an accidental disability
benefit.

(d) The retirement board shall establish unifoligilglity requirements, standards, and
criteria for accidental disability which shall applo all members who make application for
accidental disability benefits.

(e) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B8ednstatement of injured worker.

36-10-17. Reexamination of disability beneficiaries- Reduction of benefit --

Reinstatement to active service. fa) Once each year the retirement board may, and higsoor

her application shall, require any disability beciefy under the minimum age of service
retirement to undergo a medical examination. Thanération to be made at the place of
residence of the beneficiary or other place mwuadireed upon by a physician or physicians
engaged by the retirement board. If the examinainaicates that the beneficiary is able to

engage in a gainful occupatiomith or without reasonable accommodatibis, or her name shall

be placed on such appropriae=mploymentists of candidates as are prepared for appoirttmen
to positions in his or her department or agencywich he or she is stated to be qualified and for
a salary grade not exceeding that from which hgherwas last retired. Should the beneficiary be
engaged in a gainful occupation or should he obeheffered service as a result of the placing of
his or her name on a list of candidates, the matr@ board shall adjust and from time to time

readjust, the amount of his or her disability bértefan amount which shall not exceed the rate

LC01620 - Page 7
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of benefit upon which he or she was originallyneti and which, when added to the amount then
earnable by him or her, shall not exceed his oréier of annual compensation currently for the
classification that the disability annuitant heldiop to retirement. Should any disability
beneficiary under the minimum age of service retgat refuse to submit to one medical
examination in any year by a physician or physigidasignated by the retirement board, his or
her benefit shall be discontinued until his or thdrawal of the refusal and should his or her
refusal continue for one year, all his or her rigint and to disability benefit shall be revoked by
the retirement board. A disability beneficiary,nstated to active service, shall be reinstated as a
member and participate in the rights of the reteptrsystem to the same extent as any other
member.

(b) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

SECTION 5. Sections 45-21-19, 45-21-21 and 45-2bf2Be General Laws in Chapter
45-21 entitled "Retirement of Municipal Employees® hereby amended to read as follows:

45-21-19. Retirement for ordinary disability. --(a) Any member who has had five (5)

or more years of total service, may, upon the meisoe/n application or upon application of the
employer, or some person acting in the member'alhelihile in active service or on leave of
absence for illness, apply for ordinary disabiligtirement; provided, that the member is not
entitled to a regular service retirement allowaad; provided, that the member has at least three
(3) consecutive years of service as an employeepairticipating municipality within the five (5)
years needed to be eligible under this section.

(b) A statement from a physician shall accompamy application stating that the

member is physically or mentally incapacitatedtfer performance afuty duties of the position

with or without reasonable accommodatand that the member ought to be retired.

(c) A medical examination of the member shall by three (3) physicians engaged
by the retirement board for this purpose, and shahé medical examination show that the
member is physically or mentally incapacitated tioe performance of duty and ought to be
retired, the physicians shall so report and cettifthe retirement board and the retirement board
may retire the member for ordinary disability.

(d) The retirement board shall establish uniforigilglity requirement standards and
criteria for ordinary disability which apply to alhembers who make application for retirement
for ordinary disability.

(e) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.
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45-21-21. Retirement for accidental disability. -{a) Any member in active servicgy,

on leave of absence due to injury or illnesegardless of length of service, is entitled to an

accidental disability retirement allowance. Applioa for the allowance shall be made by the
member or on the member's behalf, stating that rtfember is physically or mentally
incapacitated for further service as the resulamfinjury sustained while in the performance of
duty and certifying the time, place, and conditiofighe duty performed by the member which
resulted in the alleged disability, and that tHeg®d disability was not the result of the willful
negligence or misconduct on the part of the memdned, was not the result of age or length of
service, and that the member has not attainedg@efsixty-five (65). The application shall be
made within five (5) years of the alleged accidgnom which the injury has resulted in the

member's present disabilignd that the member is physically or mentally irmcdated for the

performance of duties of the position with or withgeasonable accommodatiand shall be

accompanied by an accident report and a physidieaptrt certifying the disability. If a medical
examination made by three (3) physicians engagedthay retirement board, and other
investigations as the board may make, confirm theesients made by the member, the board
may grant the member an accidental disabilityegtent allowance.

(b) The retirement board shall establish unifotigilality requirements, standards and
criteria for accidental disability which apply tb emembers who make application for accidental
disability benefits.

45-21-23. Periodical examination of disability anniiants -- Placement on

employment lists. --(a) At least once each year the retirement boaay, BNd upon application

shall, require any disability annuitant under thi@imum age for service retirement, whether in
receipt of an ordinary disability retirement allowea or an accidental disability retirement
allowance, to undergo a medical examination, thamemation to be made at the place of
residence of the annuitant, or other place mutuadlseed upon, by a physician or physicians
engaged by the retirement board.

(b) If the examination indicates that the annuitém able to engage in a gainful

occupationwith or without reasonable accommodatitime annuitant's name shall be placed on

appropriate lists of candidates that are prepapedppointment to positions in the annuitant's
department for which the annuitant is stated tabalified, of a salary grade not less than that
from which the annuitant was last retired.

(c) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B8ednstatement of injured worker.

SECTION 6. Sections 45-21.2-7 and 45-21.2-9 ofGlemeral Laws in Chapter 45-21.2
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entitled "Optional Retirement for Members of PoliEerce and Fire Fighters" are hereby
amended to read as follows:

45-21.2-7. Retirement for ordinary disability. —(a) Any member in active service who

has five (5) years or more of total service and wehoot otherwise eligible for retirement may,
upon the member's application or upon applicatibthe employer, be retired on an ordinary
disability retirement allowance, subject to thetnieBons set forth in sections 45-21-19, 45-21-
20, 45-21-23, and 45-21-24.

(b) The provisions of this section are subjecthe provisions of section 28-33-18.2

suitable alternative employment and section 28-B88ednstatement of injured worker.

45-21.2-9. Retirement for accidental disability. -{a) Any member in active servioa,

on leave of absence due to injury or illn@egardless of length of service, is entitled to an

accidental disability retirement allowance. Applioa for the allowance is made by the member
or on the member's behalf, stating that the mensbehysically or mentally incapacitated for
further service as the result of an injury sustiwdile in the performance of duty and certifying
to the time, place, and conditions of the duty gened by the member which resulted in the
alleged disability and that the alleged disabilitgs not the result of the willful negligence or
misconduct on the part of the member, and washeotasult of age or length of service, and that
the member has not attained the age of sixty-fé®.( The application shall be made within
eighteen (18) months of the alleged accident framchvthe injury has resulted in the member's

present disabilityand that the member is physically or mentally iracdiated for the performance

of duties of the position with, or without reasoleaccommodatioandthe applicatiorshall be

accompanied by an accident report and a physicrepsrt certifying to the disability. If the
member was able to return to his or her employraadtsubsequently reinjures or aggravates the
same injury, the member shall make another apmitawithin eighteen (18) months of the
reinjury or aggravation which shall be accompariida physician's report certifying to the
reinjury or aggravation causing the disability. afmedical examination made by three (3)
physicians engaged by the retirement board, aner otivestigations as the board may make,
confirms the statements made by the member, thedboay grant the member an accidental
disability retirement allowance.

(b) For the purposes of subsection (a), "aggramatshall mean an intervening work-
related trauma that independently contributes tmeanber's original injury that amounts to more
than the natural progression of the preexistingatie or condition and is not the result of age or
length of service. The intervening independent raucausing the aggravation must be an

identifiable event or series of work-related evehtst are the proximate cause of the member's
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present condition of disability.

(c) "Occupational cancer”, as used in this sectimeans a cancer arising out of
employment as a fire fighter, due to injury duestgosures to smoke, fumes, or carcinogenic,
poisonous, toxic, or chemical substances whilehimm performance of active duty in the fire
department.

(d) For purposes of subsection (a), "reinjury"lisheean a recurrence of the original
work-related injury from a specific ascertainabler. The specific event must be the proximate
cause of the member's present condition of diggbili

(e) Any fire fighter, including one employed byetlstate, or a municipal firefighter
employed by a municipality that participates in tptional retirement for police officers and fire
fighters as provided in this chapter, who is unafoleperform his or her duties in the fire
department by reason of a disabling occupationat@awhich develops or manifests itself
during a period while the fire fighter is in thengee of the department, and any retired member
of the fire force of any city or town who developscupational cancer, is entitled to receive an
occupational cancer disability and he or she igledtto all of the benefits provided for in this
chapter, chapters 19, 19.1, and 21 of this titld amapter 10 of title 36 if the fire fighter is
employed by the state.

() In the event that any party is aggrieved by tletermination of the retirement board
pursuant to section 45-19-1, for an injury occiugrim or after July 1, 2011, the party may submit
an appeal to the Rhode Island workers' compensatart. The appellant shall file a notice of
appeal with the retirement board and shall sersepg of the notice of appeal upon the opposing
party.

(g9) Within twenty (20) days of the receipt of thetice of appeal, the retirement board
shall transmit the entire record of proceeding®ieeft, together with its order, to the workers'
compensation court.

(h) In the event that a party files a notice ofeqd to the workers' compensation court,
the order of the retirement board shall be staysdlimg further action by the court pursuant to
the provisions of Rhode Island general law sec2®135-20.

(i) Upon receipt of the record of proceedings befilne retirement board, the court shall
assign the matter to a judge and shall issue aaatithe time advising the parties of the judge to
whom the case has been assigned and the dateefdalpconference in accordance with Rhode
Island general law section 28-35-20.

()) All proceedings filed with the workers' compation court pursuant to this section

shall be de novo and shall be subject to the pianssof chapters 29 to 38 of Title 28 for all case
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management procedures and dispute resolution mesess provided under the rules of workers'
compensation court. Where the matter has been lasardecided by the workers' compensation
court, the court shall retain jurisdiction to reviany prior orders or decrees entered by it. Such
petitions to review shall be filed directly withethworkers' compensation court and shall be
subject to the case management and dispute resofutbcedures set forth in chapters 29 through
38 of title 28 ("Labor and Labor Relations").

(k) If the court determines that a member quaifier accidental disability retirement,
the member shall receive a retirement allowancelegu sixty-six and two-thirds percent (66
2/3%) of the rate of the member's compensatioheatlite of the member's retirement, subject to
the provisions of section 45-21-31.

SECTION 7. This act shall take effect on Januar3Q1L3.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO LABOR AND LABOR RELATIONS - RE-EMPLOYMBET OF WORKERS
WHO BECOME DISABLED

*%k*k

This act would allow the reemployment of employed® suffer a disability while in
government service.

This act would take effect on January 1, 2013.
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