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2012 -- H 7601

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO PROBATE PRACTICE AND PROCEDURE

Introduced ByRepresentatives Jackson, O Neill, Gallison, Lallyd Keable

Date IntroducedFebruary 16, 2012

Referred ToHouse Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Sections 33-1-1, 33-1-2, 33-1-3, 33-B%,1-6, 33-1-7 and 33-1-11 of the
General Laws in Chapter 33-1 entitled "Rules ofd@es' are hereby amended to read as follows:

33-1-1. Real estate descending by intestacy to chién or descendants, parents, or

brothers and sisters. --Whenever any person having title to any real estatnheritance shall

die intestate as to such estate, it shall descedgass in equal portions to his or her kindred, in
the following course:

(1) First tohis the intestate'shildren or their descendants, if there are any.

(2) Second if there be no children nor their dedaats, then to thiatestate'parents in
equal shares, or to the surviving pareirtuch-intestate

(3) Third if there is no parent, then to tinéestate'drothers and sisteef-the-intestate
and their descendants.

33-1-2. Descent of real estate to paternal or mateal kindred. -- If there—is—nathe

intestate has no survivingarent, nor brother, nor sister, nor their desaatg] the inheritance

shall go in equal moieties to thetestate'paternal and maternal kindred, each in the folhgwi
course:

(1) First to the grandparents, in equal sharemyfthere be.

(2) Second if there be no grandparent, then taittodes and aunts, or their descendants
by representation, or such of them as there be.

(3) Third if there be no grandparent, nor uncla;, aunt, nor their descendants, then to
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the great grandparents in equal shares, if ang ther

(4) Fourth if there be no great grandparent, tfeethe great uncles and great aunts or
their descendants by representation, or such of #ethere be; and so on, in other cases, without
end, passing to the nearest lineal ancestors airddéscendants or such of them as there be.

33-1-3. Descent when no paternal or maternal kindik survive. -- When in this

chapter the inheritance is directed to go by mesetio theintestate'spaternal and maternal
kindred, if there are no such kindred on the org plae whole shall go to the other part; and if
there are no kindred either on the one part oother the whole shall go to theisband-powife

of-the-intestate,—anihtestate's surviving spouse ibthe husband-erwife-is-deagpouse did not

survive the intestafat shall go tohis-er-herthe spouse'kindred in the like course as stieh

husband-orwifde or shéhad survived the intestate and then died entiddtle estate.

33-1-5. Life estate descending to spouse.\Athenever the intestate diesthout-issue

and leaves &usband-orwifesurviving spousethe real estate of the intestate shall descedd an

pass to théwsband-erwifaurviving spousdor his or her natural life. The provisions of secs
33-1-1 and 33-1-2 shall be subject to the provisioithis section and section 33-1-6.

33-1-6. Widow's or husband's allowance of real edta in fee. --The probate court

having jurisdiction of the estate of the intest#te, resident of this state, or the probate cofirt
any city or town in which the real estate of thiegtate is situated if not a resident of this state
may also, in its discretiod-there-is—no-issue—as—aferahaupon petition filed within six (6)
months from the date of the first publication otice of the qualification of the administrator of

the estate of the intestate, allow and set ofh&atdew-or-husbandntestate’s surviving spouse

in fee real estate of theecedentintestatesituated in this state to an amount not exceeding

seventyfive-thousand-dellars($75;000he hundred fifty thousand dollars ($150,000)alue,

over and above all incumbrances, if not requiredtiie payment of the debts of tHecedent

intestate provided that if the real estate shall be inrgle parcel of greater value over and above

incumbrances thaeeventyfive-theusand-dellars{$75;000ne hundred fifty thousand dollars

($150,000)and shall be deemed by the court, because of santition and value, to be

incapable of being allowed and set off hereundithee as a whole or by partition, without
unreasonable diminution in the value thereof, tbercmay order the parcel to be sold by the

administrator, the administrator giving bond a®ther cases of the sale of real estate, and from

the proceeds of such sale may allow and set offstima of seventyfivethousand-deollars
{$75,;000)0one hundred fifty thousand dollars ($150,0@0)the widow—er—surviving—husband

intestate's surviving spouger his or her own use and any surplus of the geds of sale shall be

deemed to be real estate for the purposes of desdrdistribution; provided, however, that title
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to real estate situated in any town or city of gtete shall not pass by the decree of the probate

court setting off and allowing such real estate,the purpose of conveyance by th&low-or

surviving—husbandntestate's surviving spousmtil a copy of such decree as entered, duly
certified by the probate clerk, is recorded in teeords of land evidence in the town or city

where the land is situate@lhe allowance and set off under this section dtalh addition to the

life estate pursuant to section 33-1-5.

33-1-7. Descendants of deceased heirsThe descendants of any person deceased shall

inherit thereal and personastate which the person would have inherited hagérson survived

the intestate, subject to the express provisiorisasfe canons of desceamid distribution

33-1-11.Advancemens Advancements and debts of decedent. H-real-estate-shall-be

child-to-the-value-of-thereal-orpersensiiade. (a) If a person dies intestate as to all or a porti

of the decedent's estate, any property given byd#eedent during his or her lifetime to an

individual who, at decedent's death, is an heill eatreated as an advancement against the heir's

intestate share only if:

(1) The decedent declared in a contemporaneousgaviitr the heir acknowledged in

writing that the qift is an advancement; or

(2) The decedent's contemporaneous writing or the'shwritten acknowledgment

otherwise indicates that the qift is to be taketo inccount in computing the division and

distribution of the decedent's intestate estate.

(b) For purposes of subsection (a), property adsens valued as of the time the heir

came into possession or enjoyment of the propeartgsoof the time of the decedent's death,

whichever first occurs.

(c) If the recipient of the property fails to su@ithe decedent, the property is not taken

into account in computing the division and disttibn of the decedent's intestate estate, unless

the decedent's contemporaneous writing provideswike.

(d) A debt owed to decedent is not charged ag#esintestate share of any individual

except the debtor. If the debtor fails to suntive decedent, the debt is not taken into account in

computing the intestate share of the debtor's descis.

SECTION 2. Sections 33-10-1, 33-10-2 and 33-10-thefGeneral Laws in Chapter 33-

10 entitled "Allowances to Families of Decedent®' laereby amended to read as follows:
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33-10-1. Wearing apparel and exempt personal proper allowed to widow or

widower and children. -- The wearing apparel of theidew-er-widewersurviving spouseand

minor children of adeceased-persatecedenshall belong to them, respectively. Thalow-or

widewer surviving spouseahall be entitledfer-herself-or-himselindividually and for the family

under her or his care, to sutthrniture, furnishingshousehold effects, supplies, and, in addition

thereto, such other personal property oftbeband-erwifelecedenexempt from attachment by
law, as the probate court shall deem necessarndasgard to all the circumstances of the case;

or, if there is nonvdew—orwidowersurviving spousethe minor children shall be entitled to the

furniture, furnishingshousehold effects, or the use thereof, in suchneraas the court shall

direct.

33-10-2. Property allowed not assets in hands of eoutor or administrator. -- Such

part of thedecedent'personal property as the court shall allow tovwhsow,widewerdecedent's

surviving spouser family ef-the-deceasedlthough inventoried, shall not be assets inhtreds

of theexecutororadministratalecedent's personal representative

33-10-3. Allowances for temporary support of family -- The probate court shall make

reasonable allowance out of thecedent's probatstatesf-the-deceasefbr the support of his or

her family, until the support can otherwise be jpied for, for a period not exceeding six (6)
months from the date of the death, having regatti¢csituation of the family and the value and
circumstances of the estate. The allowance mayixeel fat any time upon application of the

executor-oradministratgrersonal representativar of any party in interest, filed within six (6)

months after the first publication of notice of thealification of theexecutor-oradministrator

personal representativéhe court may, in its discretion, provided a finacount has not been

allowed, make an additional allowance under likaditions for the support of the family for a
second period not exceeding six (6) months, thevalhce to be fixed at any time after the first
six (6) months period has passed and within one gfer the first publication of notice of the

gualification of theexeecutororadministratgersonal representativgonhis-er-herapplication,

or-upenthe-apphationof the personal representative oramly party in interest. After exhausting

the personal property, real estate may be soldaeige the amount of allowance decreed in the
same manner as for the payment of debts. An apymeala decree granting letters testamentary
or of administration shall not prevent the allowarmeing made by the probate court or the
payment thereof. An appeal from a decree makingadiowance shall not prevent the payment of
the allowance if a bond in such amount as may» el fby the court but no less than the amount

of the allowance be given to the court bydalew-erwidowersurviving spouseif any, or by a

guardian of the minor children in case there bemdow-er-widewersurviving spousewith
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surety or sureties approved by the court, and tionéid to repay all in excess of what is finally
determined to be a reasonable allowance or torredlirof the allowance in case the decree
granting the allowance is finally reversed in thik &mount. The bond required by the provisions
of this section and the remedies thereon shalldverged by the provisions of chapter 17 of this
title as far as the context thereof permits.

SECTION 3. Chapter 33-1 of the General Laws entitlRules of Descent" is hereby
amended by adding thereto the following sections:

33-1-12. Intestate estate. (@) Any part of a decedent's estate not effectididposed of

by will passes by intestate succession to the dstisdheirs as prescribed in this chapter, except

as modified by the decedent's will.

(b) A decedent may by will expressly exclude oriflithe right of an individual or class

to succeed to property of the decedent passinmtegtate succession. If that individual or a

member of that class survives the decedent, the siidhe decedent's intestate estate to which

that individual or class would have succeeded gaagsef that individual or each member of that

class has disclaimed an intestate share.

33-1-13. Survivorship. -An individual who fails to survive the decedentdne hundred

twenty (120) hours is considered to have prededetis= decedent for purposes of homestead

allowance, exempt property, and intestate sucaogssiod the decedent's heirs are determined

accordingly. If it is not established by clear ammhvincing evidence that an individual who

would otherwise be an heir survived the decedenbiy hundred twenty (120) hours, it is

considered that the individual failed to survive floe required period. This section is not to be

applied if its application would result in eschehintestate estate to the state.

SECTION 4. Title 33 of the General Laws entitledR®BATE PRACTICE AND
PROCEDURE" is hereby amended by adding theretéotte@ving chapter:
CHAPTER 28

ELECTIVE SHARE

33-28-1. Elective share. {a) The surviving spouse of a decedent who diesicied in

this state has a right of election, under the htwins and conditions stated in this chapter, ke ta

an elective-share equal to the life estate andvalice of an intestate's real estate pursuant to

sections 33-1-5 and 33-1-6 and share of an ingestpgrsonal estate pursuant to section 33-1-10.

The elective share may be taken in kind or theevétereof.

(b) If the right of election is exercised by or behalf of the surviving spouse, the

surviving spouse's allowances pursuant to cha@di03 if any, are not charged against but are in

addition to the elective share.
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(c) The right, if any, of the surviving spouse oflecedent who dies domiciled outside

this state to take an elective share in properthismstate is governed by the law of the deceslent'

domicile at death.

33-28-2. Right of election personal to surviving smse — Incapacitated surviving

spouse. <(a) The right of election may be exercised onlyabgurviving spouse who is living

when the petition for the elective share is filedhe probate court pursuant to subsection 33-27-

4(a). If the election is not exercised by the asiing spouse personally, it may be exercised on

the surviving spouse's behalf by the surviving se@®iconservator, guardian or agent under the

authority of a power of attorney.

(b) If the election is exercised on behalf of avauing spouse who is an incapacitated

person, the probate court may authorize transfaoroperty in kind or payment of the value

thereof to the spouse's personal representative gpoh terms and conditions as the court

determines to be in the spouse's best interest.

33-28-3. Waiver of right to elect and of other righs. -- () The right of election of a

surviving spouse and the rights of the survivinguse to allowances pursuant to chapter 33-10

may be waived, wholly or partially, before or aftearriage, by a written contract, agreement, or

waiver signed by the surviving spouse. The writtentract, agreement, or waiver is enforceable

without consideration.

(b) A surviving spouse's waiver is not enforceabthe surviving spouse proves that: (1)

The surviving spouse did not execute the waiverun@arily; or (2) The waiver was

unconscionable when it was executed and, beforeuéra of the waiver, the surviving spouse:

(i) Was not provided a fair and reasonable discl®i the property or financial obligations of

the decedent; (ii) Did not voluntarily and exprgssfive, in writing, any right to disclosure of

the property or financial obligations of the deasdseyond the disclosure provided; and (iii) Did

not have or reasonably could not have had an ateedmawledge of the property or financial

obligations of the decedent.

(c) An issue of unconscionability of a waiver is fiecision by the probate court or other

court of competent jurisdiction as a matter of law.

(d) Unless it provides to the contrary, a waiveraf rights," or equivalent language, in

the property or estate of a present or prospespeeise or a complete property settlement entered

into after or in anticipation of separation or die® is a waiver of all rights to elective share and

allowances pursuant to chapter 33-10 by each spoudbe property of the other and a

renunciation by each of all benefits that wouldestVise pass to that spouse from the other by

intestate succession or by virtue of any will exedwbefore the waiver or property settlement.
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33-28-4. Proceeding for elective share — Time limit (a) If any estate, real or personal,

be devised or bequeathed to a surviving spousealetise or bequest shall bar the elective share

unless the surviving spouse shall, within six (@nihs after the date of the first publication of

the qualifications of the fiduciary of the estafelte deceased spouse, file in the probate court a

written statement waiving and renouncing the desisg bequest and petitioning for the elective

share. If any of the deceased spouse's real éstaEated in any city or town other than that in

which the will of the decedent is probated, thewsrniand petition shall also be filed in the

records of deeds in each city and town where thkeastate is located. The surviving spouse

shall give notice of the time and place set forrimgato persons interested in the estate and to

those whose interests will be adversely affectethbytaking of the elective share.

(b) Within six (6) months after the date of thesffipublication of the qualifications of the

fiduciary of the estate of the deceased spousesuihviving spouse may petition the probate court

for an extension of time for making an election twoéxceed nine (9) months after the decedent's

death, upon notice of the time and place set faring to persons interested in the estate and to

those whose interests will be adversely affectethbytaking of the elective share.

(c) The surviving spouse may withdraw a waiver patition for an elective share at any

time before entry of a final determination by thielate court.

(d) The order or judgment of the probate court fnayenforced as necessary in suit for

contribution or payment in other courts of thigetar other jurisdictions.

SECTION 5. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PROBATE PRACTICE AND PROCEDURE

*%k%k

This act would make several amendments to thetetategarding rules of descent and
would also provide for an elective share to thevisimg spouse of a decedent domiciled in this
state.

This act would take effect upon passage.
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