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2012 -- H 7555 SUBSTITUTE A

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO PUBLIC RECORDS - ACCESS TO PUBLIC RECOR

Introduced ByRepresentatives Marcello, Ajello, Reilly, Hearndadvalik

Date IntroducedFebruary 15, 2012

Referred ToHouse Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Sections 38-2-2, 38-2-3, 38-2-4, 38-38-2-8 and 38-2-9 of the General
Laws in Chapter 38-2 entitled "Access to Publicdds" are hereby amended to read as follows:

38-2-2. Definitions. --As used in this chapter:

(1) "Agency" or "public body"shall-meanmeansany executive, legislative, judicial,
regulatory, or administrative body of the stateany political subdivision thereof; including, but
not limited to, any department, division, agencymaission, board, office, bureau, authority,
any school, fire, or water district, or other agemé Rhode Island state or local government
which exercises governmental functions, any authas defined in section 42-35-1(b), or any
other public or private agency, person, partnersbguporation, or business entity acting on

behalf of and/or in place of any public agency.

(2) "Chief administrative officer" means the highauthority of the public bodyas

4)(3) "Public business" means any matter over whichpilgic body has supervision,
control, jurisdiction, or advisory power.

5)(4) & "Public record" or "public records" shall mean @dicuments, papers, letters,
maps, books, tapes, photographs, films, sounddews, magnetic or other tapes, electronic data

processing records, computer stored data (inclueliectronic mail messages, except specifically



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

for any electronic mail messages of or to electfidials with or relating to those they represent
and correspondence of or to elected officials ieirttofficial capacities) or other material
regardless of physical form or characteristics n@deceived pursuant to law or ordinance or in

connection with the transaction of official busisdsy any agency. For the purposes of this

chapter, the following records shall not be deemdulic:

(A) () (&) All records which—are-identifiableto—an-individual-applicamrbenefits,

welare—employment-security—pupil-records—allaelsrelating to a client/attorney relationship
and to a doctor/patient relationshipcluding and all persenatl-omedical information relating to

an individual in any fileg i

(b) Personnel and other personal individually-ideaile records otherwise deemed

confidential by federal or state law or requlation.the disclosure of which would constitute a

clearly unwarranted invasion of personal privacyspant to 5 U.S.C. 552 et. aprovided,

however, with respect to employees, the name, galssy, salary range, total cost of paid fringe
benefits, gross amount received in overtime, @amgother remuneration in addition to salary, job
title, job description, dates of employment andifpmss held with the state or municipality,

employment contractwork location, business telephone number, the @ityown of residence,

and date of termination shall be publior the purposes of this section "remuneration'll sha

include any payments received by an employee @swtrof termination, or otherwise leaving

employment, including, but not limited to, paymerds accrued sick and/or vacation time,

severance pay, or compensation paid pursuantaateact buy-out provision.

(I Notwithstanding the provisions of this sectjomr any other provision of the general
laws to the contrary, the pension records of alb@es who are either current or retired members
of the any publicretirement systemsstablified-by-the-general-tanas well as all persons who
become members of those retirement systems aftex 1d, 1991 shall be open for public
inspection. "Pension records" as used in this @ecshall include all records containing
information concerning pension and retirement bieneff current and retired members of the
retirement systemsstablished-in-title-8-title 36 -title 42, andditt5 and future members of said
systems, including all records concerning retirem@edits purchased and the ability of any
member of the retirement system to purchase retineraredits, but excluding all information

regarding the medical condition of any person aldnéormation identifying the member's
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designated beneficiary or beneficiarigsless and until the member's designated beneficiar

beneficiaries have received or are receiving pensind/or retirement benefits through the

retirement system

(B) Trade secrets and commercial or financialrimi@tion obtained from a person, firm,
or corporation which is of a privileged or confidi@hnature.

(C) Child custody and adoption records, recorddlleditimate births, and records of
juvenile proceedings before the family court.

(D) All records maintained by law enforcement agjes for criminal law enforcement
and all records relating to the detection and itigatgon of crime, including those maintained on
any individual or compiled in the course of a cnali investigation by any law enforcement
agency. Provided, however, such records shall aaldemed public only to the extent that the
disclosure of the records or information (a) couvddsonably be expected to interfere with
investigations of criminal activity or with enforment proceedings, (b) would deprive a person of
a right to a fair trial or an impartial adjudicatiqc) could reasonably be expected to constitute a
unwarranted invasion of personal privacy, (d) corddsonably be expected to disclose the
identity of a confidential source, including a stabcal, or foreign agency or authority, or any
private institution which furnished information am confidential basis, or the information
furnished by a confidential source, (e) would disel techniques and procedures for law
enforcement investigations or prosecutions, or @alisclose guidelines for law enforcement
investigations or prosecutions or (f) could reabbnae expected to endanger the life or physical
safety of any individual. Records relating to masragnt and direction of a law enforcement
agency and records or reports reflecting the inétreest of an adult and the charge or charges
brought against an adult shall be public.

(E) Any records which would not be available bw lar rule of court to an opposing
party in litigation.

(F) Scientific and technological secrets and tbeusty plans of military and law
enforcement agencies, the disclosure of which wenltthnger the public welfare and security.

(G) Any records which disclose the identity of gwntributor of a bona fide and lawful
charitable contribution to the public body whenepablic anonymity has been requested of the
public body with respect to the contribution by tomtributor.

(H) Reports and statements of strategy or negatidahvolving labor negotiations or
collective bargaining.

() Reports and statements of strategy or negotiakith respect to the investment or

borrowing of public funds, until such time as thassmsactions are entered into.
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(J) Any minutes of a meeting of a public body whare not required to be disclosed
pursuant to chapter 46 of title 42.

(K) Preliminary drafts, notes, impressions, memdea working papers, and work
products; provided, however, any documents subdnétea public meeting of a public body shall
be deemed public.

(L) Test guestions, scoring keys, and other exatitin data used to administer a
licensing examination, examination for employmentpoomotion, or academic examinations;
provided, however, that a person shall have thatrig review the results of his or her
examination.

(M) Correspondence of or to elected officials wottrelating to those they represent and
correspondence of or to elected officials in tiofficial capacities.

(N) The contents of real estate appraisals, eegimg or feasibility estimates and
evaluations made for or by an agency relative & abquisition of property or to prospective
public supply and construction contracts, untiltstime as all of the property has been acquired
or all proceedings or transactions have been teeuhor abandoned; provided the law of
eminent domain shall not be affected by this ptliowis

(O) All tax returns.

(P) All investigatory records of public bodies,tivithe exception of law enforcement
agencies, pertaining to possible violations ofusgtrule, or regulation other than records oflfina
actions taken provided that all records prior tarfal notification of violations or noncompliance
shall not be deemed to be public.

(Q) Records of individual test scores on professiocertification and licensing
examinations; provided, however, that a person slaak the right to review the results of his or
her examination.

(R) Requests for advisory opinions until such tesehe public body issues its opinion.

(S) Records, reports, opinions, information, artdtesnents required to be kept
confidential by federal law or regulation or stkte, or rule of court.

(T) Judicial bodies are included in the definitionly in respect to their administrative
function provided that records kept pursuant togtwvisions of chapter 16 of title 8 are exempt
from the operation of this chapter.

(V) Library records which by themselves or whearained with other public records,
would reveal the identity of the library user resfireg, checking out, or using any library
materials.

(V) Printouts from TELE -- TEXT devices used byopte who are deaf or hard of
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hearing or speech impaired.

(W) All records received by the insurance divisioh the department of business
regulation from other states, either directly orotlgh the National Association of Insurance
Commissioners, if those records are accorded cemtii treatment in that state. Nothing
contained in this title or any other provision afM shall prevent or be construed as prohibiting
the commissioner of insurance from disclosing oties confidential information to the
insurance department of this or any other stateoantry, at any time, so long as the agency or
office receiving the records agrees in writing tdhit confidential in a manner consistent with
the laws of this state.

(X) Credit card account numbers in the possessioatate or local government are
confidential and shall not be deemed public records

(Y) Any documentary material, answers to writtelerrogatories, or oral testimony

provided under any subpoena issued under Rhodallgkeneral law section 9-1.1-6.

(6) "Records or reports reflecting the initial attemeans the initial face sheet of the law

enforcement department's report pertaining to tineskof an adult together with the written

statement(s) recounting the arrest, as prepardaebgrresting officers.

38-2-3. Right to inspect and copy records -- Dutyotmaintain minutes of meetings --

Procedures for access. {a) Except as provided in section 38-2-2(4), eflords maintained or

kept on file by any public body, whether or notgdbaecords are required by any law or by any
rule or regulation, shall be public records andrgyerson or entity shall have the right to inspect
and/or copy those records at such reasonable 8meg be determined by the custodian thereof.

(b) Any reasonably segregable portion of a puldmord excluded by subdivision 38-2-

2(5) shall be available for public inspection aftez deletion of the information which is the basis

of the exclusion. If an entire document or recerdeemed non-public, the public body shall state

in writing that no portion of the document or rat@ontains reasonable segregable information

that is releasable.

{b)(c) Each public body shall make, keep, and maintaittemr or recorded minutes of
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all meetings.

{e)(d) Each public body shall establistritten procedures regarding access to public

records but shall not require written requestsidslic information available pursuant to R.I.G.L.
section 42-35-2 or for other documents preparedifoeadily available to the public.

These procedures must include, but need not bdetimio, the identification of a

designated public records officer or unit, how take a public records request, and where a

public record request should be made, and a copghese procedures shall be posted on the

public body's website if such a website is mairgdiand be made otherwise readily available to

the public. The unavailability of a designated pulecords officer shall not be deemed good

cause for failure to timely comply with a requestrispect and/or copy public records pursuant to

subsection (e). A written request for public resonged not be made on a form established by a

public body if the request is otherwise readilyntiféable as a request for public records.

(e) A public body receiving a request shall pertiné inspection or copying within ten

(10) business days after receiving a request.elfitpection or copying is not permitted within

ten (10) business days, the public body shall faitthexplain in writing the need for additional

time to comply with the request. Any such explamatmust be particularized to the specific

request made. In such cases the public body may hpvo an additional twenty (20) business

days to respond to the request if it can demormsthait the voluminous nature of the request, the

number of requests for records pending, or thecditfy in searching for and retrieving or

copying the requested records, is such that additiome is necessary to avoid imposing an

undue burden on the public body.

e (f) If a public record is in active use or in storagel, therefore, not available at the
time a persoror_entity requests access, the custodian shall so infornpehsonor entity and
make an appointment for tleéizen person or entityo examine such records as expeditiously as
they may be made available.

{e) (g) Any person or entity requesting copies of pubdicards may elect to obtain them
in any and all media in which the public agencgapable of providing them. Any public body
which maintains its records in a computer storag&tesn shall provide any data properly
identified in a printout or other reasonable fornaatrequested.

£ (h) Nothing in this section shall be construed asireggua public body to reorganize,
consolidate, or compile data not maintained bypihiglic body in the form requested at the time
the request to inspect the public records was meadept to the extent that such records are in an
electronic format and the public body would notipeluly burdened in providing such data.

{e) (1) Nothing in this section is intended to affect gublic record status of information
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merely because it is stored in a computer.

fR) (1) No public records shall be withheld based on thp@se for which the records

are sought nor shall a public body require, as a conditidriutfilling a public records request,

that a person or entity provide a reason for thguest or provide personally identifiable

information about him/herself.

(k) At the election of the person or entity regiresthe public records, the public body

shall provide copies of the public records eledatralty, by facsimile, or by mail in accordance

with the requesting person or entity's choice, smleomplying with that preference would be

unduly burdensome due to the volume of recordsestgd and the costs that would be incurred.

The person requesting delivery shall be respongibléhe actual cost of delivery, if any.

38-2-4. Cost. -{a) Subject to the provisions of section 38-2-Bublic body must allow
copies to be made or provide copies of public @soflhe cost per copied page of written
documents provided to the public shall not excéftdeh cents ($.15) per page for documents
copyable on common business or legal size pap@ubAc body may not charge more than the

reasonable actual cost for providing electroniordsor retrieving records from storage where

the public body is assessed a retrieval fee

(b) A reasonable charge may be made for the searcétrieval of documents. Hourly
costs for a search and retrieval shall not excdtekh dollars ($15.00) per hour and no costs

shall be charged for the first hour of a searchetiieval. For the purposes of this subsection,

multiple requests from any person or entity toghme public body within a thirty (30) day time

period shall be considered one request.

(c) Copies of documents shall be provided andseerch and retrieval of documents
accomplished within a reasonable time after a retqéepublic bodyupon requestshall provide
an estimate of the costs of a request for docunmeigsto providing copies.

(d) Upon request, the public body shall provideledailed itemization of the costs
charged for search and retrieval.

(e) A court may reduce or waive the fees for cabimrged for search or retrieval if it
determines that the information requested is irptiigic interest because it is likely to contribute
significantly to public understanding of the opeyas or activities of the government and is not
primarily in the commercial interest of the regeest

38-2-7. Denial of access. {a) Any denial of the right to inspect or copy orls in

whole or in parfprovided for under this chapter shall be madénéoperson or entity requesting

the rightby

dn writing

giving the specific reasons for the denial withen t(10) business days of the request and
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indicating the procedures for appealing the demiatept for good cause shown, any reason not
specifically set forth in the denial shall be dedmaived by the public body.
(b) Failure to comply with a request to inspectopy the public record within the ten

(10) business day period shall be deemed to benimld&xcept that for good cause, this limit

may be extendeébra—period-not-to-exceed-thirty{30)-businesssday accordance with the

provisions of subsection 38-2-3(e) of this chaptdrcopying and search and retrieval fees shall

be waived if a public body fails to produce regadstecords in a timely manner; provided,

however, that the production of records shall netdeemed untimely if the public body is

awaiting receipt of payment for costs properly dearunder section 38-2-4.

(c) A public body that receives a request to inspecopy records that do not exist or are

not within its custody or control shall, in respom to the request in accordance with this

chapter, state that it does not have or maintanghuested records.

38-2-8. Administrative appeals. -{a) Any person or entity denied the right to irctpee

record of a public bodyy-the—custodian—ef-the—recormay petition the chief administrative

officer of that public body for a review of the deninations made by his or her subordinate. The
chief administrative officer shall make a final @@hination whether or not to allow public
inspection within ten (10) business days afterstifemission of the review petition.

(b) If the custodian of the records thie chief administrative officer determines thad t

record is not subject to public inspection, thesparor entity seeking disclosure may file a
complaint with the attorney general. The attornepegal shall investigate the complaint and if
the attorney general shall determine that the afiegs of the complaint are meritorious, he or
she may institute proceedings for injunctive orlaetory relief on behalf of the complainant in
the superior court of the county where the recemhaintained. Nothing within this section shall
prohibit any individual or entity from retaining ipate counsel for the purpose of instituting
proceedings for injunctive or declaratory relieftire superior court of the county where the
record is maintained.

(c) The attorney general shall consider all compdafiled under this chapter to have
also been filed pursuant to the provisions of secti2-46-8(a), if applicable.

(d) Nothing within this section shall prohibit tretorney general from initiating a
complaint on behalf of the public interest.

38-2-9. Jurisdiction of superior court. --(a) Jurisdiction to hear and determine civil

actions brought under this chapter is hereby vastdte superior court.
(b) The court may examine any record which is skhbject of a suit in camera to

determine whether the record or any part thereof beawithheld from public inspection under
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the terms of this chapter.

(c) Actions brought under this chapter may be aded on the calendar upon motion of.
any party, or sua sponte by the court made in decm@e with the rules of civil procedure of the
superior court.

(d) The court shall impose a civil fine not exdegbnre-thousand-delfars{$1,00N0

thousand dollars ($2,00@gainst a public body or official found to havertoitted a knowing

and willful violation of this chapteiand a civil fine not to exceed one thousand dol(is000)

against a public body found to have recklesslyated this chapternd The courtshall award

reasonable attorney fees and costs to the preyailaintiff if the court determines that the

defendant's case lacked a grounding in fact orxieting law or a good faith argument for

extension, modification, or reversal of existingvlarhe court shall further order a public body

found to have wrongfully denied access to publaords to provide the records at no cost to the
prevailing party; provided, further, that in theeat that the court, having found in favor of the
defendant, finds further that the plaintiff's céseked a grounding in fact or in existing law or in
good faith argument for the extension, modification reversal of existing law, the court may

award attorneys fees and costs to the prevailifigndant.A judgment in the plaintiff's favor

shall not be a prerequisite to either party obtran award of attorneys' fees and/or costs from

the court.
SECTION 2. Chapter 38-2 of the General Laws eutitl&ccess to Public Records" is
hereby amended by adding thereto the followingicest

38-2-3.2. Arrest logs. {a) Notwithstanding the provisions of subsectior238(e), the

following information reflecting an initial arresf an adult and charge or charges shall be made

available within twenty-four (24) hours after reateof a request unless a request is made on a

weekend or holiday, in which event the informatgirall be made available the earlier of forty-

eight (48) hours or the next business day, to #teng such information is known by the public

body:

(1) Full name of the arrested adult;

(2) Home address of the arrested adult, unlessgdeanwould identify a minor crime

victim as prohibited in sections 11-37-8.5 or 94t-4

(3) Year of birth of the arrested adult;

(4) Charge or charges;

(5) Date of the arrest;

(6) Time of the arrest;

(7) Gender of the arrested adult;
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(8) Race of the arrested adult; and

(9) Name of the arresting officer.

(b) The provisions of this section shall apply treats made within five (5) days prior to

the request.

38-2-3.16. Compliance by agencies and public bodiesNot later than January 1, 2013,

and annually thereafter, the chief administratoeath agency and each public body shall state in

writing to the attorney general that all officersdeemployees who have the authority to grant or

deny persons or entities access to records undechibpter have been provided orientation and

training regarding this chapter. The attorney ogaheray, in accordance with the provisions of

chapter 35 of title 42, promulgate rules and repig necessary to implement the requirements

of this section.

SECTION 3. Section 38-2-6 of the General Laws irahar 38-2 entitled "Access to

Public Records" is hereby repealed.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO PUBLIC RECORDS - ACCESS TO PUBLIC RECOR

*%k%k

This act would amend the access to public recadsirements by ordering compliance
with a request to take place within ten (10) bussndays and up to an additional twenty (20)
business days once it is shown that the reque$taisoluminous nature.

This act would take effect on September 1, 2012.
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