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2013 -- S0557 SUBSTITUTE A

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO COURTS AND CIVIL PROCEDURE - THE STATEALSE CLAIM ACT

Introduced By:Senator Michael J. McCaffrey

Date IntroducedFebruary 28, 2013

Referred ToSenate Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Sections 9-1.1-3, 9-1.1-4 and 9-1.1-thefGeneral Laws in Chapter 9-1.1
entitled "The State False Claim Act" are herebyraohee to read as follows:

9-1.1-3. Liability for certain acts. -- (a) Any person who:

(1) Knowingly presents, or causes to be presetitedn-officer-oremployee-of-the-state
ora-memberofthe-guaalfalse or fraudulent claim for payment or applova

(2) Knowingly makes, uses, or causes to be madesexd, a false record or statemant

getamaterial to dalse or fraudulent claimpaid-orapproved-by-the-state

commit a violation of subdivisions 9-1.1-3 (1), (23), (4), (5), (6) or (7)

(4) Has possession, custody, or control of propertgnoney used, or to be used, by the

ywknowingly delivers,
or causes to be delivered, less property tihof that money or propertyre-amountforwhich

state angintendin

thesersenrecsiveso-cerifieateorregelpt

(5) Is Autherizedauthorizedto make or deliver a document certifying receipprmperty
used, or to be used, by the state and, intendinigfimud the state, makes or delivers the receipt
without completely knowing that the information the receipt is true;

(6) Knowingly buys, or receives as a pledge of htigation or debt, public property
from an officer or employee of the state, or a mendf the guard, who lawfully may not sell or

pledge the property; or
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(7) Knowingly makes, uses, or causes to be madgsed, a false record or statement
material to cenceal—aveoid-or-decreaan obligation to pay or transmit money or propéotyhe

state,or knowingly conceals or knowingly and improperlo#&ls or decreases an obligation to

pay or transmit money or property to the stédiable to the state for a civil penalty of ness

than five-theusand-dellars{$5;00five thousand five hundred dollars ($5,50@nd not more
than ten-theusand-dellars{$10,008leven thousand dollars ($11,00p)us three (3) times the

amount of damages which the state sustains becuise act of that person. A person violating

this subsection (a) shall also be liable to theediar the costs of a civil action brought to regov

any such penalty or damages.

(b) Definitions. — For purposes of this section:

(1) “Knowing” and “knowingly” means that a persoiithwvrespect to information:

(1)) Has actual knowledge of the information;
(i) £2) Acts in deliberate ignorance of the truth or tglsif the informationpr
(i) £3) Acts in reckless disregard of the truth or falsifythe informationandno-preefof

specificintentto-defravd-sreguired.

(iv) Requires no proof of specific intent to defdau

(2) “Claim” means any request or demand, whethe@teuma contract or otherwise, for

money or property and whether or not the statditiato the money or property, that:

(i) Is presented to an officer, employee, or agéiihe state; or

(i) Is made to a contractor, grantee, or otheipient, if the money or property is to be

spent or used on the state's behalf or advancgea @togram or interest, and if the state:

(A) Provides or has provided any portion of the ewror property requested or

demanded; or

(B) Will reimburse such contractor, grantee, oreothecipient for any portion of the

money or property which is requested or demandadl; a

(iif) Does not include requests or demands for mpasreproperty that the state has paid to

an individual as compensation for state employnoerats an income subsidy with no restrictions
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on that individual's use of the money or property;

(3) “Obligation” means an established duty, whethrenot fixed, arising from an express

or implied contractual, grantor-grantee, or licadsmEensee relationship, from a fee-based or

similar relationship, from statute or requlationfrem the retention of any overpayment; and

(4) “Material” means having a natural tendency tdluence, or be capable of

influencing, the payment or receipt of money omany.

(c)e) Exclusion. - This section does not apply to clainezords, or statements made
under the Rhode Island personal income tax lawagoed in Rhode Island general laws chapter
44-30.

9-1.1-4. Civil actionsfor false claims. -- (a) Responsibilities of the attorney general and

solicitor. - The attorney general or solicitor géntly shall investigate a violation under secen
1.1-3 of this section. If under this section thrtey general or solicitor finds that a person has
violated or is violating section 9-1.1-3 the at®yrgeneral or solicitor may bring a civil action
under this section against the person.

(b) Actions by private persons.

(1) A person may bring a civil action for a viotati of section 9-1.1-3 for the person and
for the state. The action shall be brought in tame of the state. The action may be dismissed
only if the court and the attorney general givetten consent to the dismissal and their reasons
for consenting.

(2) A copy of the complaint and written disclosafesubstantially all material evidence
and information the person possesses shall bedserveéhe state upon the attorney general. The
complaint shall be filed in camera, shall remaidlemseal for at least sixty (60) days, and shall
not be served on the defendant until the courtrders. The state may elect to intervene and
proceed with the action within sixty (60) days afteeceives both the complaint and the material
evidence and information.

(3) The state may, for good cause shown, move thet dor extensions of the time
during which the complaint remains under seal ump@dgagraph (2). Any such motions may be
supported by affidavits or other submissions in @@nThe defendant shall not be required to
respond to any complaint filed under this sectiotil uwenty (20) days after the complaint is
unsealed and served upon the defendant.

(4) Before the expiration of the sixty (60) dayipdror any extensions obtained under
paragraph (3), the state shall:

(A} Proceed with the action, in which case the actlmadl be conducted by the state; or

(i) B} Notify the court that it declines to take over #gion, in which case the person
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bringing the action shall have the right to condhetaction.

(5) When a person brings an action under this stiose(b), no person other than the
state may intervene or bring a related action basatie facts underlying the pending action.

(c) Rights of the parties to Qui Tam actions.

(1) If the state proceeds with the action, it shalve the primary responsibility for
prosecuting the action, and shall not be boundrbgda of the person bringing the action. Such
person shall have the right to continue as a gartiie action, subject to the limitations set forth
in paragraph (2).

(2) (A) The state may dismiss the action notwithdiag the objections of the person
initiating the action if the person has been netifby the state of the filing of the motion and the
court has provided the person with an opporturityaf hearing on the motion.

(1)£B} The state may settle the action with the defendatwithstanding the objections of
the person initiating the action if the court deieres, after a hearing, that the proposed
settlement is fair, adequate, and reasonable walldigre circumstances. Upon a showing of good
cause, such hearing may be held in camera.

(i {S) Upon a showing by the state that unrestrictedgiation during the course of the
litigation by the person initiating the action wduinterfere with or unduly delay the state's
prosecution of the case, or would be repetitious]avant, or for purposes of harassment, the
court may, in its discretion, impose limitationstbe person's participation, such as:

(A){H Limiting the number of witnesses the person mdly ca

(B)&H Limiting the length of the testimony of such wisses;

(C)H)- Limiting the person's cross-examination of witessor

(D)) Otherwise limiting the participation by the persprthe litigation.

(iii) (B} Upon a showing by the defendant that unrestripgticipation during the course
of the litigation by the person initiating the actiwould be for purposes of harassment or would
cause the defendant undue burden or unnecessaepsxphe court may limit the participation
by the person in the litigation.

(3) If the state elects not to proceed with théoactthe person who initiated the action
shall have the right to conduct the action. If $kete so requests, it shall be served with cogdies o
all pleadings filed in the action and shall be digopwith copies of all deposition transcripts (at
the state's expense). When a person proceedshaitiction, the court, without limiting the status
and rights of the person initiating the action, mayertheless permit the State to intervene at a
later date upon a showing of good cause.

(4) Whether or not the state proceeds with theoactipon a showing by the state that
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certain actions of discovery by the person initigtthe action would interfere with the state's
investigation or prosecution of a criminal or cimiltter arising out of the same facts, the court
may stay such discovery for a period of not moenthixty (60) days. Such a showing shall be
conducted in camera. The court may extend the $64y day period upon a further showing in
camera that the state has pursued the criminaliwdr iovestigation or proceedings with
reasonable diligence and any proposed discoverthéncivil action will interfere with the
ongoing criminal or civil investigation or proceads.

(5) Notwithstanding subsection (b), the state magteto pursue its claim through any
alternate remedy available to the state, including administrative proceeding to determine a
civil money penalty. If any such alternate remesiypursued in another proceeding, the person
initiating the action shall have the same rightsuch proceeding as such person would have had
if the action had continued under this section. Ainging of fact or conclusion of law made in
such other proceeding that has become final skatlomclusive on all parties to an action under
this section. For purposes of the preceding seatentinding or conclusion is final if it has been
finally determined on appeal to the appropriatericatiall time for filing such an appeal with
respect to the finding or conclusion has expiredf the finding or conclusion is not subject to
judicial review.

(d) Award to Qui Tam plaintiff.

(1) If the State proceeds with an action broughalperson under subsection 9-1.1-4(b),
such person shall, subject to the second sentdribes gparagraph, receive at least fifteen percent
(15%) but not more than twenty-five percent (25%dhe proceeds of the action or settlement of
the claim, depending upon the extent to which tleesqn substantially contributed to the
prosecution of the action. Where the action iswhieh the court finds to be based primarily on
disclosures of specific information (other thanommhation provided by the person bringing the
action) relating to allegations or transactionsioriminal, civil, or administrative hearing, in a
legislative, administrative, or Auditor Generakport, hearing, audit, or investigation, or from
the news media, the court may award such sumscassiders appropriate, but in no case more
than ten percent (10%) of the proceeds, taking attwount the significance of the information
and the role of the person bringing the actiondwaacing the case to litigation. Any payment to
a person under the first or second sentence op#ragraph (1) shall be made from the proceeds.
Any such person shall also receive an amount fasaeable expenses which the court finds to
have been necessarily incurred, plus reasonalenayts' fees and costs. The state shall also
receive an amount for reasonable expenses whictcdahe finds to have been necessarily

incurred by the attorney general, including reabtmattorneys' fees and costs, and the amount
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received shall be deposited in the false claimsfaotl created under this chapter. All such
expenses, fees, and costs shall be awarded atf@rdgtfendant.

(2) If the state does not proceed with an actiamheunthis section, the person bringing the
action or settling the claim shall receive an antauhich the court decides is reasonable for
collecting the civil penalty and damages. The amatnall be not less than twenty-five percent
(25%) and not more than thirty percent (30%) ofgiheceeds of the action or settlement and shall
be paid out of such proceeds. Such person shallrateive an amount for reasonable expenses
which the court finds to have been necessarilyriecl) plus reasonable attorneys' fees and costs.
All such expenses, fees, and costs shall be awagkadst the defendant.

(3) Whether or not the state proceeds with theagctf the court finds that the action was
brought by a person who planned and initiated ib&ation of section 9-1.1-3 upon which the
action was brought, then the court may, to thergxtee court considers appropriate, reduce the
share of the proceeds of the action which the persmld otherwise receive under paragraph (1)
or (2) of this subsection (d), taking into accotire role of that person in advancing the case to
litigation and any relevant circumstances pertgrin the violation. If the person bringing the
action is convicted of criminal conduct arisingrfrdiis or her role in the violation of section 9-
1.1-3, that person shall be dismissed from thd awtion and shall not receive any share of the
proceeds of the action. Such dismissal shall nejugdice the right of the state to continue the
action.

(4) If the state does not proceed with the actiod &he person bringing the action
conducts the action, the court may award to therdifnt its reasonable attorneys' fees and
expenses if the defendant prevails in the actiahtha court finds that the claim of the person
bringing the action was clearly frivolous, cleavigxatious, or brought primarily for purposes of
harassment.

(e) Certain actions barred.

(1) No court shall have jurisdiction over an actiought by a former or present member
of the guard under subsection 9-1.1-4(b) (actiongiivate persons) against a member of the
guard arising out of such person's service in tred)

(2) No court shall have jurisdiction over an actlmought pursuant to subsection 9-1.1-
4(b) (actions by private persons) against the gavedieutenant governor, the attorney general,
members of the general assembly, a member of thieiguy, the treasurer, secretary of state, the
auditor general, any director of a state agenay,aary other individual appointed to office by the
governor if the action is based on evidence orrinfgion known to the state when the action was

brought.
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(3) In no event may a person bring an action usdésection 9-1.1-4(b) which is based
upon allegations or transactions which are theeswl)pf a civil suit or an administrative civil
money penalty proceeding in which the state isaalyea party.

(4) (A) Ne The court shallkavejurisdiction-ovedismissan actionor claim under this

section unless opposed by the state, if substantially shme allegations or transactions as

alleged in the action or claim where publicallydfised: based-upon-thepublic-diseclosure of
ollesotiensertonsastions

(i) #r In astatecriminal, civil, or administrative hearingn which the state or its agents is

a party;
(i) # In a legislative-administrative or auditor general'sr other state of Rhode Island

report, hearing, audit, or investigatipar

(iii) frem Fromthe news media, unless the action is brought byattorney general or
the person bringing the action is an original sewftthe information.

(B) For purposes of thisxelusionparagraph”original source” means an individual who

either: (i) Prior to the public disclosure undetbgaragraph 9-1.4-4(e)(4)(A), has voluntarily

disclosed to the stateas-directand-independentknowledgethid information on which the

allegationsor transactions in a claiare basedor (i) Who has knowledge that is independent of

and materially adds to the publicly disclosed atéans or transactiorandwho has voluntarily

provided the information to the state before fileng action under this sectiewich-is-based-on
(f) State not liable for certain expenses. - Thaesis not liable for expenses which a
person incurs in bringing an action under thisieact

(g9) Any employeg contractor, agent, or associated other® is discharged, demoted,

suspended, threatened, harassed, or in any otheremdiscriminated against in the terms and
conditions of employmeniy-his-erheremployebecause of lawful acts done by the employee

contractor, agent or associated othemsbehalf-of the-employee-or-othansfurtherance of an

action under this sectiorar other efforts to stop one or more violationstlos subsection

including investigation for, initiation of, testimg for, or assistance in an action filed or to be
filed under this section, shall be entitled toralief necessary to make the emplayeentractor,

agent or associated othewvhole. Such relief shall include reinstatementwviite sameseniority

status such employeeontractor, agent or associated othamuld have had but for the

discrimination, two (2) times the amount of baclk,paterest on the back pay, and compensation
for any special damages sustained as a resuledliicrimination, including litigation costs and

reasonable attorneys' fees. An employeentractor, agent or associated oth@sy bring an

LC01034/SUB A - Page 7 of 9
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(h) Limitation on bringing civil action.- A civil eion under subsection (g) may not be

brought more than three (3) years after the dagnvithe retaliation occurred.

9-1.1-5. False claims procedure. -- (a) A subpoena requiring the attendance of a w#ne

at a trial or hearing conducted under section 941 rhay be served at any place in the state.

(b) A civil action under section 9-1.1-4 may notliseught:

(1) More than 6 years after the date on which the@ation of section 9-1.1-3 is
committed, or

(2) More than three (3) years after the date wiaetsfmaterial to the right of action are
known or reasonably should have been known by tfieiad of the state charged with
responsibility to act in the circumstances, buhinevent more than ten (10) years after the date
on which the violation is committed, whichever occlast.

(c) If the state elects to intervene and procedHd am action brought under subsection 9-

1.1-4(i), the state may file its own complaint anend the complaint of a person who has brought

an _action under section 9-1.1-4 to clarify or adstad to the claims in which the state is

intervening and to add any additional claims wéhpect to which the state contends it is entitled

to relief. For statute of limitations purposes, auogh state pleading shall relate back to thedfilin

date of the complaint of the person who origindltgught the action, to the extent that the claim

of the state arises out of the conduct, transagtionoccurrences set forth, or attempted to be set

forth, in the prior complaint of that person.

(d)}e) In any action brought under section 9-1.1-4, tiatesshall be required to prove all
essential elements of the cause of action, incudamages, by a preponderance of the evidence.
(e} Notwithstanding any other provision of law, a fipadgment rendered in favor of

the state in any criminal proceeding charging fraudalse statements, whether upon a verdict

after trial or upon a plea of guiliyr nolo contendereshall stop the defendant from denying the
essential elements of the offense in any actiorchvimvolves the same transaction as in the
criminal proceeding and which is brought under sabens 9-1.1-4(a) or 9-1.1-4(b).

SECTION 2. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO COURTS AND CIVIL PROCEDURE - THE STATEALSE CLAIM ACT

*k*k

This act would make amendments to the false claitrtteat is required by the federal
government in order for the state to retain fedtnadling.

This act would take effect upon passage.
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